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The Mussulmans of India are generally Soonnees of the 
IlanifiU sect. But practices peculiar to the Sheeaha have 
long prevailed to a great extent in certain localities, and 
many avowed professors of the doctrines of that sect are to 
be found in places that were subject to SheeaJt governors 
in Mussulman times. The numbers of these votaries would 
naturally increase when the governments became hereditary 
in Sheeah families, and would be multiplied more and more 
as the local governors became practically independent of the 
Supreme Head at Delhi. At length, when the allegiance 
became little more than nominal, it is not surprising if, in 
some places, the sect of the actual ruler should come to 
preponderate over that of the distant and merely nominal 
head ; according to the Arabian adage, which says that '^ all 
people follow the religion of their kings." The saying was 
exemplified to the fullest extent in Persia, where the whole of 
the people have become Sheeaks since the accession of the Soofee 
dynasty in A.D. 1499.^ The process of assimilation was less 
rapid in India, where, though several of the Nuwabs^ or local 
governors, were Sheeahs^ they acknowledged at least a nomi- 
nal dependence on Delhi, and never ventured to make any 
ostensible change in the law of their provinces. This was 
eminently the case in Oude, the NuwaJbs of which were 
hereditary Viziers of the empire, and, though long virtually 

' In that year Ismail, the first of the dynasty, proclaimed the 
Skeeah faith to be the national religion of the country. — Malcolm^s 
Histijry of Pema^ vol. 11. note, p. 347. 
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independent, did not throw oflf their allegiance to it till the 
year 1818, when the Nutvab Vizier Ghazi-^od-deen HydeVj 
with the consent, and, indeed, at the suggestion, of the 
British Government, assumed the title of Padshah or King. 
It was not, however, till the accession of Umjud Ally 
Shah^ that any formal alteration was made in the law. 
Until that time the only Moofieey or public expounder of the 
law, was a Soonnee^ and all cases that came before the King's 
tribunals were decided by Soonnee law. The last-mentioned 
sovereign appointed a Sheeah Moofieey and thenceforth the 
Sheeah became the general law of the province. Still, how- 
ever, in suits where both the parties were Soonnees^ or one of 
them was a Soonnee and the other a Hindoo, Soonnee la,w 
continued to be the rule of decision. In all other suits judg- 
ment was given according to the Sheeah. code.* This system 
seems to have continued till the Province was annexed to the 
British dominions, by which time the Sheeahs had acquired 
so great an ascendancy that they were found numerically to 
preponderate very much over the other sect of Mussulmans.* 
After the annexation the more equitable rule of the British 
Regulations was introduced, and Sheeah law is now adminis- 
tered only in suits regarding marriage and inheritance, and 
other collateral matters, where the parties are Sheeahs. There 
is no doubt, however, that its general importance is much 
increased by the larger number of persons who have been 
brought within the sphere of its operation. 

The word Sheeah^ or Sheeuty properly signifies a troop 
or sect, but has become the distinctive appellation of the 
followers of Aly, or all those who maintain that he was the 
first legitimate Khuleefahy or successor to Moohummudy 
though the fourth in actual succession ; and that the Imamut 
or spiritual and temporal headship of the Mussulman com- 
munity belongs by hereditary right to his descendants by 
Faiima^ the favourite daughter of the Prophet, and the only 
one of his children that left any offspring. Aly was thus, 
according to them, the first Imdmy his eldest son Hussun the 

' Correspondence relating to Native Laws in Oudcy p. 15. 
' Ibid, p. 3. 
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second, his second son Hoossein the third, and Aly sumamed 
ZeenHjd-Abideen, the son of Hoossein, the fourth. On this 
Aly's death a schism took place in the sect, a part of whom 
adhered to one of his sons called Zeyd, thence taking the 
name of Zeydicms, while much the greater part of them 
acknowledged another of his sons named Moohummud Bd/dr, 
as the fifth Imdm. Moohurmnud Bdkir was succeeded by his 
son Jdfer Sddiky as the sixth Imdm ; and these two are the 
great heads of the Imameea, as a distinct school of law. 
Jdfer SddHc appointed his eldest son Ishmad to succeed him 
in the Imdrmit, and, on his premature death, nominated his 
second son Moosa Kazimy sometimes called Moosey Eeza, to 
be his successor. This second appointment gave rise to 
another and greater division among the Sheeahs : for part 
of them denying Jdfer Sddik^s right to make it, declared 
in favour of the son of Ishmdcl, thence taking the name 
of Ishmaelians, while the greater number of them adhered 
to Moosa Kazim, whom they acknowledged as the seventh 
Imdm, From him the dignity descended lineally for five 
more generations, till it ended in the Imdm Muhvdy, the 
twelfth and last, who is supposed by the sect to be still 
alive, though he has withdrawn for a time from human 
observation since his last appearance on earth. The great 
body of Sheeahs who acknowledge Moosa Kazim and his 
descendants as the true Imdins are called AthrMHXsh&riahsy 
or Twelve-eans, as being followers of the twelve ImdmSy 
and also Imdmeeaiis, because, according to Mr. Sale,* they 
assert that religion ccmsists solely in the knowledge of the 
true Imdm, But they arrogate to themselves the title of 
Moomineen,^ as being the only true believers. During the 
absence of the Imdm, the spiritual and temporal government 
of the whole Mussulman community is supposed by them to 
have devolved on the Moojtahids, or enlightened teachers of 
the law. And in Persia, where the sect has prevailed since 
the accession of the Soofee dynasty, it was not till a late 
period in its history that the act ua) obedience of the sovereign 

* Prelimmai-y Discourse to Translation of the Koran, p. 2^38. 
^ Post, p. 215. 
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to these devout teachers of the law was in any degree 
dispensed with.* Officers with the title of Moojtahid were 
found in Oude at the time of its annexation. It is probable 
that they were appointed soon after the assumption of the 
royal title by the Nuwah Vizier, But what were their duties, or 
whether any duties were specially assigned to them, I have not 
been able to ascertain. At present I believe they are confined 
to the superintendence and care of endowments for pious and 
charitable purposes, though they seem occasionally to be called 
upon by the courts of justice for their opinions on Sheeah law. 

Of the two sects which have thus so long subsisted side by 
side in India, the Sheeah is the earlier as a school of law; for 
Aboo Huneefa received his first instructions in jurisprudence 
from the Imdm Jdfer Sddilc, though he afterwards separated 
from him and established a school of his own. He remained, 
however, during life, a devoted partisan of the family of AlyJ 
But his adherence to it seems to have been only political ; for, 
on questions of law, he diverged considerably from the opinions 
of his early instructor. The differences between the leaders, 
whatever they may have been, were probably aggravated by 
religions rancour between their followers ; and there are now 
many important points on which the schools differ. Of these 
I propose to take a general view in this place ; referring the 
reader for fuller details to the foot-notes throughout the volume. 
In the course of my remarks I will advert to one or two 
matters that were not suflScient of themselves to form the 
subject of a separate chapter or section of the work. I presume 
some degree of acquaintance with the Hanifite doctrines on 
the part of the reader before he comes to the perusal of 
this introduction. The statements of Sheeah doctrine con- 
tained in it are accompanied by references to the pages of the 
text on which they are founded ; and the reader will thus 
have an opportunity of bringing them to the test of actual 
comparison before relying upon them as of any legal authority. 

With regard to the sexes, any connection between them 
which is not sanctioned by some relation founded upon con- 



^ Imameea Diyest^ p. 142, note. 

' Taylor's Ilistoi^y of Mohammedanism, p. 287. 



Digitized by VjOOQ IC 



INTRODUCTION. XV 

tract or upon slavery is denounced by both the sects, as zina, or 
fornication. But, according to the Hanifites^ the contract must 
be for the lives of the parties, or the woman be the slave of the 
man ; and it is only to a relation founded on a contract for life 
that they give the name of nikdh or marriage. According to 
the SheeahSy the contract may be either temporary, or for life, 
and it is not necessary that the slave should be the actual 
-propertj of the man ; for it is sufficient if the usufruct of her 
person be temporarily surrendered to him by her owner. To a 
relation established in any of these ways they give the name of 
nikdh or marriage ; which is thus, according to them, of three 
kinds : permanent, temporary, and servile (1). It is only their 
permanent marriage that admits of any comparison with the 
marriage of the Hanifites. And here there is, in the first 
place, some diflFerence in the words by which the contract is 
effected. According to the IlaniJiteSj the words may be sureeh 
(express) or kinayat (ambiguous). According to the Sheeahs, 
they must always be express (1) ; and to the two express terms 
of the other sect (nikdh and tvzweej) they add a third {moot a) ^ 
which is rejected by the others as insufficient. Further, 
while the Hanijites regard the presence of witnesses as 
essential to a valid contract of marriage, the Sheeahs do not 
deem it to be in anywise necessary. The causes of prohibition 
correspond, to some extent, in both schools ; but there is this 
difference between them, that the Hanifiie includes a difference 
of Dot or nationality among the causes of prohibition, and 
excludes lidn^ or imprecation, from among them ; while the 
Sheeah excludes the former and includes the latter (29). There 
is, also, some difference between them as to the conditions and 
restrictions under which fosterage becomes a ground of prohi- 
bition. And, with regard to infidelity, though both schools 
entirely prohibit any sexual intercourse between a Mooslimah 
or Mussulman woman and a man who is not of her own 
religion, the Hanifite allows of such intercourse, under the 
sanction of marriage or of slavery, between a Mooslim and 
any woman who is a Kitaheeah, that is, who belongs to any 
sect that is supposed to have a revealed religion, while the 
Sheeah restricts such connection to temporary and servile 
marriages (29). Among Kitnheeahs both schools include 
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Christians and Jews, but the Hanifiie rejects Majooseeahi 
or fire-worshippers, who are included among them by the 
Sheeah (29). 

The Sheeahs do not appear to make any distinction 
between invalid and void marriages, all that are forbidden 
being apparently void according to them. But the distinction 
is of little importance to the parties themselves, as under 
neither of the schools does an unlawful marriage confer any 
inheritable quality upon the parties ; and the rights of the 
children born of such marriages are determined by another 
consideration, which will be adverted to in the proper place, 
hereafter. 

With regard to the servile marriage of the Sheeahs^ it is 
nothing more than the right of sexual intercourse which every 
master has with his slaves ; but there is the same difierence 
between the two sects, in this case, as in that of marriage 
by contract. According to the Hanifites the right must be 
permanent, by the woman's being the actual property of the 
man. According to the SheealiSy the right may be temporary, 
as when it is conceded for a limited time by the owner of the 
slave (52). When a slave has borne a child to her own master, 
which he acknowledges, she becomes his oom~i-wulud or 
mother of a child, and cannot be sold, while she is entitled to 
emancipation at her master's death. According to the Hani" 
fiteSy these privileges are permanent, but, according to the 
SheeahSy the exemption from sale is restricted to the life of 
her child, and her title to emancipation is at the expense 
of her child's share in the master's estate (57). If that be 
insufficient, her enfranchisement is only pro tantoj or so far 
as the share will go. Where the child's father has only an 
usufructuary right in the mother, the child is free (56), though 
the mother, being the property of another, does not acquire 
the rights of an oom-i-wvltid. 

With regard to the persons who may be legally slaves, 
there seems to be little, if any, difierence between the two 
sects. According to the Sheeahs^ slavery is the proper con- 
dition of huruhees^ or enemies, with the exception only of 
Christians, Jews, and Majoosees, or fire-worshippers, so long 
as they continue in a state of zimmut^ or subjection to the 
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Mussulman community. K they renounce their zimmut, they 
fisdl back into the condition of ordinary hurubees ; and if a 
person should buy from a hurvbee^ his child, or wife, or any 
of his consanguineous relations, the person so purchased is to 
be adjudged a slave.® There seems also to be but little differ- 
ence in the manner in which slaves may be enfranchised, or 
their bondage qualified by kitahut and tudbeer. But there is 
an important difference as to children ; for, according to the 
HanifiteSy a child follows the condition of its mother, being 
free or a slave, as she is the one or the other ; while, accord- 
ing to the Sheeahs, it is free, if either of its parents be so (46). 

Both the sects are agreed that marriage may be dissolved 
by the husband at any time at his pleasure, and to such 
dissolutions they both give the name of tuldk. But the 
Hanijites include under that term khoold, which is a release 
given to the woman by her husband, at her own request ; 
lidn, where the separation is only consequential on a charge 
of adultery by the husband against his wife ; £ind zihar and 
eeZa, by which connubial intercourse is suspended until expia- 
tion is made by the husband on account of certain expressions 
used by him towards his wife. They, however, also employ 
the word tuldk in a more restricted sense, by which it is con- 
fined to dissolutions of the marriage tie effected by the use 
of that word, or others which are deemed equivalent to it. 
TuLdkj in its widest sense, I have translated in what I may 
MOW term the First Part of this Digest by the word divorce ; 
and, in its narrower acceptation, by the word repudiation. 
Khoold, and the other subjects just mentioned, are treated 
by the Sheeahs as quite distinct from tvldky in separate books ; 
but, as they are all nearly akin to it I have followed the 
arrangement of the Digest, and included them all together 
with tvMk proper, or repudiation, under one general head of 
divorce. 

There are some important differences between the repu- 
diation of the two sects. Thus, while the Hanijites recognize 
two forms, the Soonnee and Budawee, or regular and irregular, 
as being equally efficacious, and subdivide the regular into 

* Shwrayorool-lBlam, p. 351. 

a 

Digitized by VjOOQ IC 



XVm INTRODUCTION. 

two other forms, one of which they designate as dhsimy or 
best, and the other as husun, or good, — the Sheeahs reject 
these distinctions altogether, recognizing only one form of the 
Soonnee, or regular (118). So, also, as to the expressions by 
which repudiation may be constituted ; while the Hanifites dis- 
tinguish between what they call sureeh, or express words, which 
are inflections of the word tvMky and various expressions 
which they term Jdnayaty or ambiguous, the Sheeahs admit 
the former only (113). Further, the Hanifites do not require 
intention when express words are used ; so that, though a man 
is actually compelled to use them, the repudiation is valid 
according to them. Nor do they require the presence of 
witnesses as necessary in any case to the validity of a repudia- 
tion ; while, according to the Sheeahs^ both intention (108), and 
the presence of two witnesses in all cases, are essential (117)* 

Both sects agree that repudiation may be either bdin 
(absolute), or rujaee (revocable) ; and that a repudiation given 
three times cannot be revoked, nor a woman so repudiated be 
again married by her husband until she has been interme- 
diately married to another man, and the marriage with him 
has been consummated. But, according to the HanifiteSj 
repudiation may be made irrevocable by an aggravation of the 
terms, or the addition of a description, and three repudiations 
may be given in immediate succession, or even unico contextUj 
in one expression ; while, according to the Sheeahs^ on the 
other hand, the irrevocability of a repudiation is dependent 
on the state in which the woman may be at the time that it 
is given; and three repudiations, to have their fall effect, 
must have two intervening revocations (119). To the bdin and 
rujaee repudiations of both sects, the Sheeahs add one pecu- 
liar to themselves, to which they give the name of the tuldk-^ 
oolr-idduty or repudiation of the iddut^ and which has the 
effect of rendering the repudiated woman for ever unlawfal to 
her husband, so that it is impossible for them ever to marry 
with each other again (119). 

The power of revocation continues until the expiration of 
the iddiity or probationary period for ascertaining whether a 
woman is pregnant or not. After it has expired, the repu- 
diation becomes absolute, according to both schools. So long 
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as it is revocable, the parties are still in a manner husband 
and wife ; and if either of them should happen to die, the other 
has a right of inheritance in the deceased's estate (294). 

With regard to parentage, maternity is established, 
according to the HanifiteSj by birth alone, without any 
r^ard to the connection of the parents being lawful or 
not. According to the Sheeahs^ it must in all cases be 
lawful ; for a wuludr^oz^iifiay or illegitimate child, has no 
descent, even from its mother ; nor are there any mutual rights 
of inheritance between them (305). For the establishment 
of paternity there must have been, at the time of the child's 
conception, according to both sects, a legal connection between 
its parents by marriage or slavery, or a semblance of either. 
According to the Hcmifiteaj an invalid marriage is sufficient 
for that purpose, or even, according to the head of the school, 
one that is positively unlawful; but, according to the 
Shseahsy the marriage must in all cases be lawful, except 
when there is error on the part of both or either of the 
parents (373). Again, as to children by slaves, express acknow- 
ledgment by the father is required by both the sects, except 
when the slave is his oomr-i-itmlnd, or has already borne a child 
to him ; for, though, according to the Shseahs^ there are two 
reports on the subject, yet, by the most generally received of 
these, a slave does not become thejirash or wife of her master 
by mere coition, and her child is not affiliated to him without 
his acknowledgment (156). With regard to children begot- 
ten under a semblance of right, the Hanifites require some 
basid for the semblance in the relation of the parties to 
each other; while, according to the Sheeahs, bond fide 
belief on the part of the man that the woman is his wife or 
his slave seems to be all that is required ; while no relation 
short of a legal marriage or slavery, without such belief either 
on the part of the man or the woman, would apparently be 
sufficient. 

On the subject of testimony, both schools require that it 
shall be direct to the point in issue ; and they also seem to 
be agreed that when two or more witnesses concur in assert- 
ing a fact in the same terms, the judge is bound by their 
testimony, and must give his judgment in conformity with 

a2 
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it.^ They agree in requiring that a witness should in 
general have full knowledge, by the cognizance of his own 
senses, of the fact to which he is bearing testimony; but 
both allow him, in certain exceptional cases, to testify on 
information received from others, or when he is convinced 
of the fact by inference from circumstances with which it is 
connected. 

Nusuby or descent, is included by both sects among the 
exceptional facts to which a witness is allowed to testify 
when they are generally notorious, or when he has been 
credibly informed of them by others. But, according to the 
HanifiieSy it is enough if the information be received from 
two just men, or one just man and two just women, while 
the Sheeahs require that it should have been received from 
a considerable number of persons (Jumaut) in succession, 
without any suspicion of their having got up the story in 
concert. The Hanijites class marriage among the excep- 
tional facts together with nusub; but, according to the 
Sheeahs, it more properly follows the general rule which 
requires that the witness should have the direct evidence 
of his own senses to the fact to which he is giving his 
testimony. They seem, however, to admit an exception in 
its favour ; for they reason, that as we adjudge Khoodeijah 
to have been the mother of Fatima, the daughter of the 
Prophet, though we know it only by general notoriety and 
tradition, which is but continued hearsay, so also we may 
• equally decide her to have been the Prophet's wife, for which 
we have the same evidence, though we were not present at 
the contract of marriage, nor ever heard the Prophet acknow- 
ledge it.i<> 

Both sects are agreed that a witness may lawfully infer 
and testify that a thing is the property of a particular person 
when he has seen it in his possession ; and so, according to 
the HanifiteSj "when a person has seen a man and woman 
dwelling in the same house, and behaving familiarly with 

^ I have Dot found any express statement to this effect in the Book 
of Shuhadut in the Shuraya, but it is everywhere implied. 
10 Shurtnfa, p. 604. 
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each other in the manner of married persons, it is lawful for 
him to testify that she is his wife, in the same way as when 
he has seen a specific thing in the hands of another." The 
Sheeahs do not apply this principle of inference to the case 
of marriage, and there is no ground for saying that according 
to them marriage will be presumed in a case of proved con- 
tinual cohabitation." 

With regard to the remaining subjects treated of in this 
volume, there is a difference between the two schools as to 
the person who is entitled to claim a right of shoofd^ or 
pre-emption. According to the Hanijites the right may be 
claimed, firstly, by a partner in the thing itself; secondly, 
by a partner in its rights of water and way ; and, thirdly, 
by a neighbour. According to the Sheeahs , the right belongs 
only to the first of these, with some slight exception in favour of 
the second. The claim of the third they reject altogether (1 79). 
In gift the principal difference between the schools is that 
a gift of an undivided share of a thing, which is rejected by the 
Hanifites, is quite lawful according to the Sheeahs (204). In 
appropriation and alms there do not seem to be any differences 
of importance between the two schools. And in wills the 
leading difference seems to be, that, while according to the 
Hanifites a bequest in favour of, an heir is positively illegal, 
it is quite unobjectionable according to the Sheeahs (244).** 

In respect of inheritance there are many and important 
differences between the two sects, but they admit of being 
reduced to a few leading principles, which I now proceed to 
notice, following the order in which the different branches 
of the subject are treated of in this volume. 

The impediments to inheritance are four in number, 
according to the Hanifites^ viz., slavery, homicide, difference 
of religion, and difference of davy or country. Of these the 

11 This has been said, in the case of the Hanifites, on very insufficient 
grounds, as appears to me for the reasons stated in the notes to my 
Digest, pp. 421, 425, 426. 

1' The following text of the Kordn seems to support this doctrine : — 
^It is ordained you when any of you is at the point of death, it* he 
leave any goods, that he bequeath a legacy to his parents and kindred 
according to what is reasonable." — Salb*b Translation, vol. i. p. 31. 
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Skeeahs recognize the first; the second, also, with some 
modification ; that is, they require that the homicide be in- 
tentional, in other words, murder ; while with the Homifites 
it operates equally as an impediment to inheritance, though 
accidental. For difierence of religion, the Sheedhs substitute 
infidelity ; and difference of country they reject entirely. 

Exclusion from the whole inheritance, according to the 
Hanijites, " is founded upon and regulated by two principles. 
The one is that a person who is related to the deceased through 
another has no interest in the succession during the life of 
that other ; with the exception of half-brothers and sisters 
by the mother, who are not excluded by her. The other 
principle is, that the nearer relative excludes the more 
remote." '' The former of these principles is not expressly 
mentioned by the Sheeahs; but it is included without the 
exception in the second, which is adopted by them (270), and 
extended, so as to postpone a more remote residuary to a 
nearer sharer, — an effect which is not given to it by the 
Hanifites. 

With regard to partial exclusion or the diminution of a share, 
there is also some difference between the sects. According to 
the HanifiteSy a child or the child of a son, how low soever, 
reduces the shares of a husband, a wife, and a mother, from 
the highest to the lowest appointed for them; while, according 
to the Sheeahsy the reduction is effected by any child, whether 
male or female, in any stage of descent from the deceased (271). 
Further, when the deceased has left a husband or wife, and 
both parents, the share of the mother is reduced, according to 
the Ilanijites, from a third of the whole estate to a third of the 
remainder, in order that the male may have double the share 
of the female; but, according to the Sheeahs, there is no 
reduction of the mother's third in these circumstances, though, 
when the deceased has left a husband, the share of the father 
can only be a sixth (383). 

The shares and the persons for whom they are appointed 
being expressly mentioned in the Korto, there is no difference 
in respect of them between the two schools. But they differ 

»» M, L. J., p. 68. 
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materially as to the relatives who are not sharers. These 
are divided by the Hanifites into residuaries and distant 
kindred. The residuaries in their own right they define as 
every male in whose line of relation to the deceased no female 
enters ; ^* " and the distant kindred," as " all relatives who 
are neither sharers nor residuaries."^* The residuaries not 
only take any surplus that may remain after the sharers have 
been satisfied, but also the whole estate when there is no 
sharer, to the entire exclusion of the distant kindred, though 
these may, in fact, be much nearer in blood to the deceased. 
This preference of the residuary is rejected with peculiar abhor- 
rence by the Sheeahs (400), who found their objection to it, 
certainly with some appearance of reason, on two passages of 
the Kordn, cited below.^^ Instead of the triple division of the 
Hanifites^ they mix up the rights of all the relatives together, 
and then separate them into three classes, according to their 
proximity to the deceased, each of which in its order is pre- 
ferred to that which follows ; so that while there is a single 
individual, even a female, of a prior class, there is no room 
for the succesaon of any of the others (823). 

Within the classes operation is given to the doctrine ot 
the return by the Sheeahs, nearly in the same way as by the 
Hanifites : that is, if there is a surplus over the shares it 
reverts to the sharers, with the exception of the husband or 
wife, and is proportionately divided among them. According 
to the Hanifites, this surplus is always intercepted by the 
residuary ; and it is only when there is no residuary that there 
is with them any room for the doctrine of the return. When 
the shares exceed the whole estate, the deficiency is distri- 
buted by the Hanifites over all the shares, by raising the 
extractor of the case, — a process which is termed the awly or 
increase. This is also rejected by the Sheeahs (397), who make 
the deficiency to fall exclusively upon those among them 
whose relationship to the deceased is on the father's side (395). 

With regard to the computation of shares, there does not 

'* M. L, J., 72. »* Ibid., 127. 

*® " And those who are related by consanguinity shall be deemed the 
nearest of kin to each other preferably to strangers." — Sale, vol. i. p. 218. 
And there is a confirmation of the doctrine, vol. ii. p. 261. 
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appear to be any difference between the schools. But the 
rules given by the Moohummudan lawyers for the purpose are 
supposed to present some difficulties to beginners, and a 
few words in the way of explanation may not be improper in 
this place. The object of the rules is to find some number 
out of which the shares may be taken, or extracted, as it is 
termed, without a fraction ; but for this purpose the number 
must be divisible by the fractions which represent the shares, 
and as these are all of different denominations, it is necessary 
that they should be reduced to a common denominator ; and 
it is convenient, though not necessary, that this should be 
the least possible, or in other words, that the fiwstions should 
be expressed in their lowest terms. The rules of the Arabian 
arithmeticians for the purpose are I believe precisely the 
same as our own.*^ But the Moohummudan lawyers, instead 
of referring to the general rules, and leaving you to work out 
the operation, which is sometimes very tedious, by yourself, 
present you with the results in the lowest common denomi- 
nators for every possible combination of the shares, or the 
fractions by which they are represented. These denominators 
are termed extractors, and they would be sufficient for all 
cases if there were only a single claimant for each share. 
But a share has sometimes to be divided among a number of 
claimants, and then, if the parcels allotted to each share 
cannot be divided among the parties entitled to it without a 
fraction, the extractor must be increased by multiplying it by 
the number of claimants. The resulting number, however, 
may be inconveniently large, while it is desirable to keep it as 
low as possible, but this can be done only when there is a 
common measure of the number of parcels comprising the 
share, and the number of the persons claiming it. When 
this is the case, one of these is to be divided by the common 
measure, and the extractor multiplied by the quotient. When 
there are several shares in the like predicament, they are to 
be treated in the same way ; and when all have been thus 
prepared the extractor is again to be multiplied by them all ; 



^^ In the Khoolasut'Ool'Hisab, the same rule is given for finding 
the greatest common measure as in our ordinary books of arithmetic. 
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nnlefis the numbers are eqaal, when a multiplication by one 
of them will suffice ; or the smaller numbers are aliquot parts 
of the larger, when multiplication by the latter will be 
sufficient; or where there is a common measure of the 
numbers and they are to be reduced to their lowest terms, 
and the extractor to be multiplied by the quotient. The 
result of these operations when reduced as much as possible 
by any of these methods, ydll still be a number so incon- 
veniently high as to occasion a great deal of trouble at least, 
if not difficulty, in carrying out the farther operations for 
ascertaining the actual portion of each heir in the assets 
of the deceased s estate. And this trouble will be vastly 
increased if one of the heirs should die before the partition 
of the estate, and a further multiplication of the extractor 
may be required by the number of persons who may be 
entitled to his share. 

Here an important question arises, Is all this multiplica- 
tion and complication necessary ? or might not the partition 
be made among the heirs with equal accuracy and more 
facility by always dealing with the extractors in their original 
state ? I confess I think it might. Thus, to take the 
case (p. 277) of a wife, both parents and children. There 
the share of the wife is one-eighth, of each parent one-sixth, 
and of the children the remainder, and the case presenting the 
combination of an eighth with a sixth, the extractor is twenty- 
four. The wife ydll have accordingly three parcels, the 
parents four each, and the children the remaining thirteen. 
But now suppose that instead of one wife there are four, and 
the three parcels must be divided among them equally. This 
cannot be done without raising the extractor, and, being 
multiplied by four, it will be increased to ninety-six. Each 
wife will have now three ninety-sixths, each parent sixteen 
ninety-sixths, and the children the remaining fifty-two ninety- 
sixths. But it would have been just as easy to say that each 
wife shall have a fourth part of three parcels, and the parents 
their fourth each, and the children their thirteen parts as 
before ; or, better still, to state the actual sum in money to 
which each heir would be entitled in these proportions, as, 
for instance, if the whole assets were 240i., the share of each 
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wife would be 7i. 10«., of each parent 40i., and of the 
chUdren 130i. 

The volume which is here presented to the English 
reader is intended to exhibit the doctrines of the Sheeah 
sect on the most important of the subjects to which the 
Moohummudan law is applied by British Courts of Justice 
in India, With the exception of the last Book, it is com- 
posed entirely of translations from the 8hurayaH>ol-l8lamy 
a work of the highest authority, which has entered largely 
into the Digest of Sheeah Law^ compiled under the super- 
intendence of Sir William Jones. The translations have been 
made from the edition which was published at Calcutta by the 
Asiatic Society, at the suggestion and with the aid of the 
Nuwab Seyud Mohummed Hossein Khan Behader Tuhawur 
Jung. Each subject is given without any abbreviation from 
the original, except in the few instances mentioned in the 
foot-notes. The last Book, which is an additional treatise 
on the Law of Inheritance, is from a manuscript which has 
come to my possession, as one of the executors of the will of 
the late Lieutenant-Colonel John Baillie, the translator of the 
first and only volume that was ever published of the Digest 
before mentioned. It is very carefully copied in the hand- 
writing of the translator, and has all the appearance of being 
a further portion of the same work, and of having been finally 
corrected by himself for the Press. Moreover, at page 469 
of the printed volume there occurs the following note on the 
word Patronage or Wula : " See a full explanation of the 
term, and a description of the various rights of wula, in 
the ' Book of Inheritance,' Vol. IV." Corresponding with 
this there is such a ftiU explanation of the terms, and 
such a description of the right of vmh, as there alluded 
to in the manuscript in question. From these and other 
circumstances, 1 was led to infer that it was a translation 
of the "Book of Inheritance," contained in Sir William 
Jones's Digest. The original of the Digest I have seen, 
many years ago, at Calcutta, when it was in the custody 
of the Court of Sudder Dewanny Adawlut; and, by the 
kindness of Mr. Justice Macpherson, a Judge of the High 
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Coturt, to which it has now been transferred, I have obtained 
copies of the beginnings and endings of the different sections 
of which the ^' Book of Inheritance " is composed. A com- 
parison of these with the manuscript has removed any doabts 
which might have remained on my mind as to its being a 
translation of the '^ Book of Inheritance " in the original 
Digest. Mr. Macpherson has also ascertained for me that 
the book is composed of extracts from a commentary on the 
MufcUeehj a work called the Kafee^ and the Shurayorool- 
Islam. Having implicit reliance on the scholarship and 
accuracy of the translator, who, moreover, had the assistance 
of a staff of native assistants, paid by the Government, I 
have no hesitation in publishing the work in the form of an 
additional Book on Inheritance ; with the omission, however, 
of the parts taken from the Shuraya^ which are included in 
the seventh book of this volume. I have printed it firom the 
translator's manuscript, without any alteration, except in the 
correction of a few clerical errors, and with no other addition 
than two or three notes, marked with the word Ed. to dis- 
tinguish them from notes by the translator. 

It will be observed that the note already quoted from the 
first volume of the Digest of Sheeah Law refers to a fourth 
volume of the work ; and there are other notes which allude to 
intermediate volumes, as if the whole work had been com- 
pleted, and were ready for publication. It was not till more 
than twenty years after the death of the translator that any 
of his papers came into my possession, and the only parts of 
the work that were then found among them, in any way 
connected with the matters contained in this volume, were 
a chapter on connubial rights, comprising dower, partition, 
rebellion, and discord, and three books on pre-emption, gifts, 
and wills. The book on gifts is composed chiefly of extracts 
from the Tuhreer; but the others being taken from the 
Shuraya, I have freely availed myself of them in making my 
own translations, though adhering generally to my own lan- 
guage, as more comformable to the rest of the volume. 

I have only now to notice the abbreviations which occur 
in the foot-notes. Im. D. is for the first volume of the 
Imameeah^ or Sheeah digest, already mentioned ; P. P. M. L. 
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for the Principles and Precedents of Modhummudan Law^ by 
the late Sir W. Macnaghten, Bart.; D. for the Digest of 
Moohummvdan Law, on the subjects to which it is usually 
applied by courts of justice in India; and M. L. S. and 
M. i. L for treatises on the Moohummvdan Law of Sale and 
Inheritance; the three last being by the author of the present 
volume. 
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A DIGEST 

OF 

MOOHUMMUDAN LAW. 

PART SECOND. 



BOOK I. 

OF nikAh, or marriage. 

THERE ARE THREE KINDS OF MARRIAGE : PERMANENT, 
TEMPORARY, AND SERVILE. 



CHAPTER I. 
of perbianent marruge.* 

Section First.* 
Torm and Laws of the Contract, 
Marriage, like other contracts, requires declaration and Marriage 
acceptance for its constitution ; and both must be expressed tu^1t)y 
in such a manner as to demonstrate intention, without any declara- 
Bort of ambiguity. ^p^ 

The words appropriate to the declaration are zuwwujtoTcu ance. 

and anhuhtohu^ hoih, siffnifyinff " I have married thee."' Words ap- 
\ ^ ^ ^ propriate 

* Ntkdh al Ddkn. 

' A short preliminary section on the prayers and ceremonies to 
be observed by a man before entering into a contract of marriage, and 
also before proceeding to consummation, has been omitted, as belong- 
ing to the spiritual rather than to the temporal table of the law. 

' More literally, the former, " I have joined thee,** and the latter, 
'* I have united thee in wedlock.'' The terminating syllable ku 
PART n, B 
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2 MARRUGE. 

to decla- With regard to the word muttuatohu^ which signifies, " I 

ration; \iq,yq bestowed on thee," or "given thee the enjoyment," 

there is some doubt of its being legally sufficient ; but the 

opinion which is in favour of its legality has been gene- 

to accept- rally preferred. Acceptance is expressed by saying, " I 

have accepted the tuzweej/*^ or "I have accepted the 

nikdh" ^ or by any other words of the like import, or it 

may be shortened by simply saying, " I have accepted." 

Both must It is necessary that the declaration and acceptance 

^M d should both be expressed in words of the past tense. If 

in the the imperative is employed, as by the man's saying, 

teMe"*^^ " Marry me to her," and the other party tp the contract 

should answer, " I have married thee," it is maintained 

by some of our doctors that the marriage is valid ; and 

this opinion is approved.^ Even if the future were 

employed, as by the man's saying to the woman, " I 

will take thee to wife," and she should answer, "I 

have married thee," the marriage would be lawful.^ But 

in this case it has been said that the man should reply, 

" I have accepted." 

Use of the With regard to the word mootd,^ or enjoyment, it is 

^^ related in a tradition by Jihan ben Toghlib, that if thou 

shouldst say to a woman, " I take thee to wife by way of 

TTiootdy' and she should answer, " Yes," she would be thy 

wife; or if the guardian of a woman, or the woman herself, 

should say, " I have conferred on thee the enjoyment for 

so much," without specifying any particular time, perma- 

(thee) in both words is the masculine pronominal affix, and both are 
supposed to be addressed to the intending husband by the £Either or 
guajdian of the proposed wife, or other person authorized to act 
for her. 

* Infinitive of zuwvmjto, 

^ Original infinitive of ankuhto. ^ 

^ Susun, literally goodf and, technically, a tradition of the second 
order of authenticity, or classed next to mheeh, — Im. 2>., p. 194. 

^ The two last cases appear to be rather inoonsLstent with the word 
necessary (laboodda), in the first sentence; but it will be observed 
that in both the preterite occurs in one member of the sentence. — 
See D., p. 14. 

^ Infinitive of mutiudto. 
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nent marriage would be contracted. And this is evidence 
that permanent marriage may be constituted by the word 
tmnuttoody 

It is not required that the acceptance should agree Verbal 
verbally with the declaration. Nay, the contract would be ^^ence 
quite valid though the declaration should be by one of the between 
words before mentioned, and the acceptance by the other ; cUffatTon 
as, for example, by the guardian's saying zuwwujfokuy and and ac- 
the husband's answering " I have accepted the nikdh,'' or ^^ re^^ 
by the former's saying ankuhtoku, and the latter's answer- quired, 
ing, " I have accepted the iuzweej^^ when, in either caae, 
the marriage would be valid. If one person should say to 
another, ^'Hast thou married thy daughter to such an 
one ? " and the person addressed should answer, *' Yes," 
whereupon the husband should reply, " I have accepted," 
there would be a valid marriage ; for " yes " involves a 
repetition of the question, though it is not repeated verbally. 
Upon this point, however, there is some room for doubt or 
hesitation. 

Neither is it required that the declaration should pre- Nor that 
cede the acceptance, for if one should say tvzuwwujto^ ration 
and the guardian should answer zuwwujtokuy^^ the contract should 
would be valid. the ac- 

Any deviation from the two words before mentioned ceptanoe. 

is unlawful,** though it were only by translating them into J?^ ^^!^ 

some language different from the Arabic, except in a case the ap- 

of positive inability to make use of that language. If ^^^, 

either of the parties is unable to use it, each of them may lowed. 

employ his own language. And if both or one of them 

be dumb, the person labouring under the defect of speech 

may indicate his or her consent by signs. 

Marriage can in no case be contracted by the words Words by 
which 

* A deriyative from moctd, Aocording to the ffanifites, marriage 
cannot be contracted by this word or any of its derivatives. — D.y p. 15. 

^^ Both the words are derivatives from the same root ; but the 
first seems more approj^iate to the acceptance, and the second to 
the declaration. 

" There is a remarkable difference in this respect between the 
two sects. — 2)., p. 15, 

B 2 



Digitized by LjOOQ IC 
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marriage 
is not con- 
tracted. 



No regard 
to be paid 
to the 
words of a 
minor, or 
insane 
person. 



A guar- 
dian not 
required 
to a dis- 
creet fe- 
male, nor 
witnesses 



bei/a (sale), heha (gift), tumleek (transfer), or ijaruh 
(leaj3e).>2 

The laws of the contract are comprehended in the 
following cases : — 

First, In marriage no regard whatever is to be paid 
to the words of a boy,*' whether in expressing declaration 
or acceptance ; nor to those of an insane person. With 
regard to marriage contracted by one so drunk as to be 
incapable of discernment, there is some difference of 
opinion ; but according to that which is most agreeable 
to. traditional authority, it is not valid, even though sub- 
sequently confirmed by the person when sober.*^ There 
is one tradition, however, according to which, if a woman 
in a state of intoxication should contract herself in 
marriage, and afterwards, on becoming sober, should 
declare her consent to the contract, or if, being enjoyed 
while intoxicated, she should subsequently, on becoming 
sober, acknowledge the man to be her husband, there 
would, in either case, be a concluded marriage. 

Second. A guardian is not required to the marriage 
of a rusheedahy"^^ or discreet female; nor is the presence 
of witnesses necessary in any matter regarding marriage.*^ 
And though a marriage were contracted by the spouses 
themselves or their guardians in private, it would still be 



^^ All these words, except the last, are sufficient according to the 
other sect. — D., p. 16. 

" Subee, that is, one under puberty. According to the other 
sect, marriage contracted by a boy of understanding is valid, though 
inoperative without the consent of his guardian. — (D., p. 5.) But, 
according to the Sheeahs, ** all acts which may be performed before 
maturity and discretion are considered to be null and void.** — (7m. 
2)., p. 308.) 

^* " Extreme intoxication, so as to remove the power of discern- 
ment," is a ground of nullity in sale. — Im, Z)., p. 11 

" From rooshd. ** Maturity is not sufficient without discretion 
to remove the inhibition imposed on infants by law.'* — Im, D., p. 810. 
'' Discretion signifies the just and proper management of one's pro- 
perty." — Ibid, 

^^ It is essential to a valid marriage, according to the other sect. 
-2)., p. 5. 
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LAWS OF MARRIAGE. 5 

lawfiil. Nor wonld even a positive injunction to secresy to any 
invalidate it. marriage. 

Third, Wten a person, after making a declaration, has Declara- 
become insane or fainted away, the effect of the declaration ^^i?^?? ' 
is annulled; and if it were subsequently accepted, the the de- 
acceptance would be of no avail. The result would be ^^^ 
the same if the acceptance were first expressed, and a insane, 
failure of understanding then taking place on the part ^p^^^" 
of the acceptor, the guardian, or party on the other side, 
should subsequently interpose his declaration, for in that 
case the declaration would be equally unavailing, as in a 
case of sale. 

Fourth. An option*^ may be stipulated for with regard An option 
to the dower especially, that is, it cannot be extended to ^yjd as 
the marriage itself ; *® and an option so restricted is quite to dower. 
valid, without in anywise vitiating the contract. 

Fifth. When a man has declared himself to be the Effect of 

husband of a woman, and she has assented to the truth of f^know- 

' lodgment 

the statement, or a woman has declared herself to be the in consti- 

wife of a man, and he has acquiesced in the assertion, they *"^i"? 

/ •' , , 1 J marriage. 

are to be adjudged as ostensibly married, and as having 

mutual rights of inheritance. If one of them should make 
such a declaration, judgment for all the effects of the con- 
tract is to be given against him or her only, to the exclu- 
sion of the other. 

Svxih, It is required as a condition in marriage that In a con- 
the wife be distinguished from all others by distinctly ^^™ 
pointing her out, or by name and description.*' So that the wife 
if a person should marry a man to one of his daughters, ajstinctly 
without anything else to indicate her, the marriage would indicated. 
be void. 

Seventh. If a man should claim a woman as his wife. Prefer- 
ence of 

'^ An option is a power of cancellation, which may be reserved 
to either party in a contract of sale by express stipulation. — See 
Im. D.y p. 39, and M. X. 8., p. 63. 

'8 See^wtf^jp. 77. 

^^ This cannot be less necessary with respect to the husband, 
though the wife only is mentioned, as she is seldom present at the 
time of contract. 
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proof in and her sister should, on the other hand, claim him as 

contend- i^^j. husband, and both the parties offer proof in support 

by a man of their respective claims,** then if the man had consum- 

man aThis °^^^ ^^^ ^^^ female claimant, the preference is to be 

wife, and given to her proof, for her claim is manifestly corroborated 

ter to hi^ by his own act. And, in like manner, her proof should be 

asherhns- preferred if prior in date to that tendered by the man. 

° ' But in the absence of both these circumstances in favour 

of her proof, preference is to be given to that of the 

husband.^* 

Marriage Eighth, When a slave who has married a bondwoman 

to a bond- ^^^ purchased his wife, with his master's permission, and 

woman on his account, the marriage remains as before, being quite 

by^her^be- nnaffected by the purchase. Whereas, if the purchase 

coming his were on his own account, or if he subsequently acquires 

prope y. ^^ ^^^ other means the right to his wife, and we can 

properly call him her proprietor, the marriage is dissolved; 

but if we cannot make this supposition (he being a slave) 

the marriage remains good as before. If the slave is 

partially emancipated, and then purchases his wife, the 

marriage between them is in like manner dissolved, 

whether the purchase were made with his own money, or 

with money the joint property of himself and his master. 

Section Second. 

Persons who have Power to enter into tJie 
Coni/ract.^ 

Who have No person has any authority to contract another in 
co^raxst^ marriage except a father, a paternal grandfather in any 

others. ' 

^ The two claims cannot be true, as a man cannot lawfully be 
the husband of two sisters at the same time. — See post, p. 23. 

^* On the subject of preference of proof, see Digest, B. xii. 
cap. vi. 

^ Awleeah, plural of tmlee, the word translated gtuirdian a little 
above (p. 4), but here taken in a more comprehensive sense, as 
including all persons possessed of authority. Accordingly, though 
the section relates chiefly to guardians, cases relating to the 
marriage of slaves and the appointment of agents will be found 
under it. 
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degree of ascent, a master, an executor, or a judge. 
According to one tradition, it is a necessary condition of 
the grandfather's authority that the father should be alive. 
But the tradition is not free from doubt as being weakly 
authenticated, and it would seem that the father's exist- 
ence is not necessary to the exercise of the grandfather s 
authority. 

The authority of a father and a paternal grandfather The father 
over a young girl ® is clearly established, even though she ^^^j. 
should have lost her virginity ; and, according to the more father 
approved of two traditions, she has no option afber attaining thority^to 
to puberty. In like manner, if a father and grandfather contract 
should contract a boy ^ in marriage, the contract would be cWi|^^ 
binding on him, and he would have no option after attain- whether 
ing to puberty and discretion,** according to the most female- 
prevalent doctrine. But whether they have the same 
power over a virgin who is discreet, is a question on which 
there are several traditions. According to the most 
generally approved of these, their authority is at an end, 
and she is quite competent to contract herself, either by 
a permanent or a temporary marriage ; and if either of 
them should take upon himself to enter into the contract 
for her, it would not be effectual without her assent. Some 
of our masters, however, allow her to contract a permanent 
but not a temporary marriage; and others the reverse; 
while some again deny her any power as to either ; and 
there is still another tradition that points to a partnership 
in the authority, so that it would not be lawful for the 
guardians to act separately from her in the contract. But 
if her guardians should refuse to marry her to an equal, 
when desired by her to do so, there is no doubt that she 
may contract herself, even against the will of both. And 
they have no power whatever over a woman who is a 
thnyyU)ah,'^'* that is, not a virgin, and has attained to puberty 

and discretion, nor over an adult male. Their power, bntnotan 
adult, 

^ Sugheerah (fern.) and sugheer (masc.), literally, " little one." The 
words always mean persons under puberty. 
** Rooshdy see on^e, p. 4, note **. 
^ Usually pronounced Siyyebah in India. 
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out autha- 
rity, is in 
suspense 
till duly 
confirmed. 



however, is fully established with respect to both of those 
persons if insane, and neither of them has any option 
after restoration to reason. 

A master may contract his female slave in marriage, 
whether she be young or full-grown,* sane or insane, and 
she has no option in the matter. The rule is the same 
also in the case of a male slave. 

The judge has no power in marriage over any one who 
is not adult, nor over an adult who has discretion. But 
his authority is fully established with respect to a person 
who has attained to puberty without discretion, or one on 
whom insanity has supervened, when marriage is for his 
benefit. 

An executor has no authority in marriage, according to 
the most approved tradition, even if it were expressly given 
to him by his testator. But an executor may contract a 
person who though arrived at puberty is deficient in under- 
standing, when there is any necessity for contracting him 
in marriage, 

A person who has been inhibited for prodigality can- 
not lawfully marry, except in an extreme case; and if 
he should do so the marriage would be invalid. But 
if desperately bent on marriage, the judge may lawfully 
grant him permission to marry, either specifying a par- 
ticular woman, or leaving the permission general : and if 
he should be impatient, and contract himself before ob- 
taining the penpission, being in the condition before 
mentioned, the marriage would be valid ; but if the dower 
be more than what is proper for a person of the same 
condition as the woman, it is void as to the excess. 

When a stranger has taken upon him to contract a 
person in marriage, the contract is in suspense for the 
permission of the party to whom the right of contract 
belongs. Some, however, have said that the contract is 
void ; but the first opinion is more agreeable to traditional 
authority. 



^^ Kubeer (masc.) and kubeerah (feiu.), always used in opposition 
to suffheer and sugheerah. 
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GUARDIANS IN MARRIAGE. 9 

Matters connected with the Preceding. 

First, When an adult and discreet female has given Agent of 
a general appointment to an agent to contract her in * ^°°^ 
marriage, he cannot marry her to himself without her contract 
special permission. And though she should appoint an ^^^^ 
agent expressly to marry her to himself, it has been said, without 
on the authority of one report, that such an appointment Jl^^^y^ 
would not be valid. The more approved doctrine, however, 
is in favour of its legality. And if a woman's grandfather 
should marry her to the son of another son than her own 
father, the marriage would be lawful. 

Second. Whether a woman who is contracted in mar- Woman 
riage by her guardian for less than her proper dower can ^°i^ 
object to the contract is a question on which there is some than her 
difference of opinion, but, according to the most authentic ^^^ 
doctrine, she has the power to do so. may 

Third, Full regard is to be had in the contract of ?^}^ ' 

marriage to the words of a female who is of mature age female, 

and discreet, so that she is quite competent to contract competent 
_ ,_ ', «,... .to con- 

herself, or to be the agent of another m giving expression tract. 

either to the declaration or the acceptance. 

Fourth, The contract of marriage may, according to A contract 
the most approved doctrine, remain in suspense, as already ^^"^" 
mentioned, for the sanction of the person having authority remain in 
in the matter ; and if a young girl is contracted in marriage f^j^^i^ 
by any other person than her father, or paternal grand- confirmed, 
father, whether the person be nearly or remotely related to 
her, the contract cannot pass or be operative unless sub- 
sequently allowed or approved by herself, even though the 
person were her brother or paternal uncle. In the case of Assent of 
a virgin this permission or assent may be inferred from ^^^ 
her silence when the matter is propounded to her ; but a inferred 
woman who is not a virgin must be put to the trouble of ^?^Jo^ 
giving expression by actual speech to her permission or 
assent. If the person contracted be a female slave, the 
contract is in suspense until legalized by her master ; and 
if not a slave, but under puberty, and her father or grand- 
father allows the contract entered into by her, the marriage 
is valid. 
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Fifth, When the gnardian is an infidel^ he has no 
authority over his ward, and if the father be an infidel the 
authority is established in the grandfather alone. So also 
when the father is insane or falls into a state of temporary 
stupor. But on the removal of the impediment his au- 
thority revives. If the father should select one husband, 
and the paternal grandfather another, the husband whose 
contract was first in date is to be preferred, and the contract 
of the other is void. But if both contracts should take 
place simultaneously, the contract of the grandfather is 
established in preference to that of the father. 

Sixth. When the guardian of a female has married 
her to a person who is insane or an eunuch the marriage 
is valid, but she has an option on attaining to puberty. 
So also when the guardian of a boy has married him to a 
female, having one of the defects which are a sufficient 
cause for the cancellation of marriage, he has in like 
manner an option on attaining to puberty. But if the 
guardian of a girl should marry her to a slave, she would 
have no option on arriving at puberty. And the law is the 
same with regard to a boy married in the like circumstances, 
though some have denied its application in his case. 

Seventh, The marriage of a female slave is not lawful 
except with the permission of her owner, though the owner 
be a woman, and whether the marriage be permanent or 
temporary. Some, however, have maintained that the slave 
may marry herself by a temporary contract when the owner 
is a woman. But the first opinion is more agreeable to the 
general principles of law. 

Eighth, When the fathers of two young children have 
contracted them to each other in marriage, the contract is 
binding on them both ; and if one of them should happen 
to die, the other would be entitled to share in the deceased's 
inheritance. If any other than the fathers^ of the 
children should contract them in marriage, and one of 



^ Kafir, The term is applied to all who are not of the Mussul- 
man religion. 

*8 '*0r grandfathers" would seem to be implied. See ante, p. 9. 
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GUARDIANS IN MARRUGE. 11 

them should happen to die before arriving at pnberty, the 
contract would be void, and both dower and the right of 
inheritance would fail. If, again, one of them should 
attain to puberty and be willing to abide by the contract, 
it would be binding on the side of that person ; and if he 
or she should subsequently die, the share of the other in 
the deceased's estate must be reserved. If such other on 
attaining to puberty should allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and admitted to the reserved 
portion if the oath be taken ; while if the person who has 
not allowed the contract should happen to die, the contract 
would be void, and the party would have no right to share 
in the estate of the deceased. 

Ninth, When the owner of a slave has given him A slave 
permission to marry, the contract entered into by him is ^J ^*^' 
valid ; but if the permission be given in general terms, it tract him- 
is restricted in respect of claim to the proper dower of the ^^^ P 
woman who is the subject of the contract. The excess with his 
over the proper dower is nevertheless obligatory on the ^^j^" 
slave himself, and he may be sold for it, if he should ever don. 
obtain his liberty. To the extent of the proper dower, the 
owner is liable; and though it has been said that the 
proper dower attaches only to the gains or acquisitions of 
the slave, the first opinion is more conformable to tradi- 
tional authority. The same doctrine is true with regard to 
the maintenance of the slave's wife, for which his master 
is also liable. Slave par- 

Tenth. A partially emancipated slave cannot be com- ^^^^y ^^^ 
„ T , , . '^ , . not forced 

pelled by his owner to enter into marriage. to marry. 

Eleventh, When the owner of a female slave is him- ^oweT to 
self subject to the authority of another, the right to give many a 
her in marriage belongs to his superior ; and when the g^™* ® 
superior has given her in marriage, the contract is binding when 
and cannot be cancelled by the owner, after the removal of under au- 
the authority to which he was subject. thority 

It is becoming and proper for a woman before entering to his^ 
into marriage to ask the permission of her father, whether superior, 
she be a virgin or not, and, when she has neither father nor gh^^a ap- 
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point an grandfather, to appoint her brother to act as her agent in 
contract s^ch matters, giving her confidence to the eldest when she 
her in )iag more than one brother. If each pf an elder and 
younger brother should select a husband for her, she 
should adopt the choice of the elder ; but if both were 
appointed her agents to contract her in marriage, and they 
should contract her to two diflTerent husbands, the contract 
first entered into would take effect. Yet if the second 
marriage be consummated, and she becomes pregnant in 
consequence, the paternity of the child is to be ascribed to 
the man whose marriage has thus been consummated, and 
he is liable for her dower, though the woman herself must 
return to the husband with whom the first contract was 
made. If, again, the contracts were entered into simul- 
taneously, some of our doctors have maintained that a 
preference should be given to the contract of the elder 
brother; but there seems no suflScient ground for this 
opinion. While, if she had never given authority to either 
of them, she may approve whichever of the contracts she 
pleases, though it is considered better that she should give 
the preference to that entered into for her by the elder 
brother. If, however, before expressly allowing either of 
the contracts, she consummated with one of the husbands, 
the contract with him is binding on her. 

A mother has no power in marriage over her child. 
Nevertheless, if she should ent-er into such a contract for 
her son, and he is content to abide by it, the contract is 
binding upon him ; but if he is averse, she is responsible 
for the dower. On this point, however, there is some room 
for doubt, and the question of her liability is sometimes 
held to depend on her having sought for an appointment 
of agency from her son. 

When a stranger has contracted a woman in marriage, 
and the husband says to her, " He contracted thee with- 
out thy consent," her word and oath are to be preferred, 
because she is seeking to maintain the contract, 
a dispute as to her consent 
to a contract. 



A mother 
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power to 
contract 
her child 
in mar- 
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ferred to 
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Section Third. 

The Causes of Prohibition in Marriage. 

These are six in number. 

First Cause of Prohibition. 

Nusub or Cmisanguinity. 

By ntisub seven different classes of women are pro- Women 
hibited to a man. The first class comprises his mother, ^^^^ 
and grandmothers how high soever, and whether paternal man by 
or maternal. The second class comprises his daughters J^^^^o^ 
and their daughters how low soever, and also the daughters consan- 
of his sons to the lowest degree of descent. The third ^^°* ^' 
class comprises his sisters, whether by the same father and 
mother, or by the same father only, or the same mother 
only. The fourth class comprises the daughters of these, 
and the daughters of their children. The fifth class com- 
prises a man's paternal aunts, whether the sisters of his 
father by both his parents, or by the same father only, or 
the same mother only ; and in like manner the sisters of 
his grandfathers how high soever. The sixth class com- 
prises his maternal aunts, whether sisters of his mother 
by both her parents, or only by the same father or the 
same mother ; and, in like manner, the maternal aunts of 
his father and mother how remote soever in ascent. And 
the seventh class comprehends the daughters of a man's 
brother, whether he be a brother by both parents, or only 
by the same father, or by the same mother, and whether 
the daughter be the immediate child of his brother, or the 
daughter of his daughter or of his son, and their daughters 
how low soever.^ 

Among men the like classes are equally prohibited to a Like class- 
woman. So that her father, how high soever, her brother ®® i^'_^^ 
and his son, her sister's son, her paternal uncle, how high to a 
. woman. 

*^ The daughters of sisters are omitted, but it would seem from 
the next sentence, where a sister's son is among the like classes pro- 
hibited to a woman, that this is a mere inadvertence. 
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soever, and her maternal uncle in like manner, are all 
unlawful to her. 
I^usuhes- Nusiil)y or consanguinity, is established by a valid 

^^m ^^ marriage,^® or the semblance of it ; and it is not established 
riage, or by zina or illicit intercourse. Hence, if a man should 
blan^°of ^*^® ^^^^ intercourse with a woman, and a child be gene- 
it, but not rated of his seed, it is not related to him in law. Still, 
y ztTia. according to the most approved doctrine, the child is pro- 
hibited both to him and the woman, because it is in reaUty 
the product of his seed, and is, accordingly, termed his 
child in common parlance. 
Case of If a man has repudiated his wife, and she is subse- 

bo^rae^by q^^^^-^y enjoyed by another under a semblance of right, 
a repudi- becomes pregnant, and is delivered of a child at less than 

^f 5 7^ six months from the time of the second intercourse, and 
man to ^ ^ ^ ' 

another at full six months from her last connection with the repu- 
repudiator ^^^^j ^^^ child is to be ascribed to the latter ; but if, 
under a when there is less than six months from the intercourse 
of°riffht^ with the second husband, there is more than the longest 
period of gestation from the last intercourse with the repu- 
diator, the child is not to be ascribed to either ; and if 
there is a possibility of the child's being the fruit of either 
intercourse the case is to be resolved by casting lots, sub- 
ject, however, to some doubt whether it be not more agree- 
able to the general principles of law to aflBliate the child to 
the second of the two parties. However the nusub or 
consanguinity may be determined, the law of the milk, or 
the rules by which the prohibition of fosterage is regulated, 
will follow it. 
2Vnsub of When a man denies the child of his wife, and takes the 

*ff^b ^r ^^ Zian or imprecation, its misub is cut off from the master of 
from the the bed, or husband of its mother, and the milk in this 
oMts^^ case, as well as in the former, follows the murnb. But if 
mother. he should afterwards acknowledge the child its nusub is 
restored, though he can have no title to share in the child's 
inheritance. 

*® Of any of the kinds before mentioned. 
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Second Cause of Prohibition. 
Fosterage. 

This cause requires the consideration of its conditions Condi- 
and effects. *^*^'^- 

The first condition is that the milk must proceed from 1. The 
marriage,'* for it does not occasion prohibition when it has jy^oceed^ 
its source in zina or illicit intercourse.** With regard to from max- 
a semblable marriage there is some difference of opinion ; *^®* 
but it is most agreeable to the general principles of law to 
place marriages of that kind on the same footing as valid 
marriages. K a man should repudiate his wife when in 
milk, and she should then suckle a child, illegality would 
be incurred, in the same way as if he were still her 
husband. And the result would be the same though she 
should be married to and become pregnant by a second 
husband. But if the milk be once cut off or cease, and 
then return at a time when it may possibly belong to 
the second husband, it will be ascribed to him rather than 
to the first. And if it continue without intermission up 
to the birth of a child by the second husband, the milk 
before delivery should be ascribed to the first husband, 
and that after delivery to the second. 

The second condition has reference to the quantity of 2. The in- 
the milk that is required to occasion prohibition ; and it ^"^g^^SdM 
must be such as gives increase to the flesh and strength to on the 
the bones.^ No effect, therefore, is allowed to anything less Jl^^^^aL 
than ten acts of suckling, except according to one report number 
which is not well authenticated. Whether even ten be 
sufficient to occasion prohibition is a question on which tively. 
there are two distinct traditions, but, according to that 
which is most valid or best supported, ten are not sufficient. 
There is no doubt, however, that when the acts of suckling 

'^ In its most comprehensive sense. 

** This is contrary to the Ilanifite doctrine. D,, p. 195. 

^ Whatever be the quantity, it occasions prohibition accord- 
ing to the other sect, provided that it reaches the child's stomach. 
D,p. 193. 
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amount to fifteen, or are continued for a day and a night, 
illegality is induced. But they are restricted by three con- 
ditions. Each act must be complete in itself. They must 
all be consecutive, and direct from the breast. In deter- 
mining the quantity of each, regard must be had to what 
is customary. When it is said that the acts of suckling 
must be consecutive, what is meant is that only one 
woman should be engaged in making up the requisite 
number ; for if some of the acts are by one woman, and 
another woman then intervenes before the completion of 
the fifteen, all the first go for nothing, or if several women 
are engaged in nursing the child, prohibition is not in- 
curred till one of them has completed the full number of 
fifteen in succession. So that the master of the milk, 
when there has been a change of nurses, does not become 
the foster-father, nor his father the foster-grandfather, nor 
the nurse herself the foster-mother of the child. Accord- 
ing to the prevalent opinion, it is necessary that the child 
should be nursed direct from the breast.** If, then, the 
milk is poured into the child's throat, or made to reach 
its stomach by means of a clyster, or the like, the prohi- 
bition of fosterage is not incurred. So, also, if it were 
made into cheese, and the cheese were eaten, there would 
be no prohibition. It is farther necessary that the milk 
should be in its natural state ; for if another liquid is 
put into the child's mouth just before it is suckled, and 
the milk is thus so much diluted as to be no longer 
deserving of the name, there is no prohibition. And if 
the child is allowed to suck the breast of a corpse, or is 
partially suckled by a woman while alive, and does not 
complete the full number till she is dead, prohibition is 
not incurred ; for, by death she has passed from the region 
or cognisance of the laws, and becomes, in that respect, 
like one of the lower animals. On this point, however, 
there is some difierence of opinion. 
3. All ihe The third condition is that the suckling of the infant 

acts of should take place within two years from its birth, by reason 
suckling '^ 

^ This is net required by the Hanifites. D., p. 196* 

Digitized by VjOOQ IC 



UNLAWFUL MARRUGES. 17 

of what has been said by him on whom and his descendants must be 

be blessing.** " There is no fosterage after weaning." two years 

According to the most valid opinion, this has no reference of the 

to the child of the nurse, so that if her own child be past birth." 

the age of ten years, and she then suckles an infant who is 

under that age, prohibition is incurred. But if a child is 

suckled the full number of times except one, and then 

completes its two years, after which it is again suckled to 

make up the full number, there is no prohibition. So, 

also, there is no prohibition if the two years should expire 

without any attempt to complete the number by adding the 

last. But the prohibition is incurred whenever the full 

number is completed within the two years. 

The fourth condition is that the milk should arise from 4. The 

intercourse with one male; and if a woman should suckle ™^^ ^'^ 

^ ' be of one 

a hundred children on milk caused by the same man, they man. 
would all be unlawful to her. So, also, if one man were 
to marry ten women, and each of them should give suck to 
one or more children, ^one of them could lawfully inter- 
marry with any of the others of them. But if one woman 
should suckle two children on milk caused by different 
men, the children would not be unlawful to each other. 
There is a tradition the other way upon this point, but it 
is now rejected as unauthentic. There is no doubt, how- 
ever, that the woman's own children by nusvhy or natural 
descent, are unlawful to any who may have been nursed 
by her. 

In conclusion on this head, the woman selected for a Qualities 
nurse should be a person of understanding and of the ^^^J^^^^ 
Mossulman faith, chaste and pure ; and an infidel should 
by no means be taken for such a purpose, except in a case 
of great necessity, when a zimmeeah, or infidel subject may 
be employed. But she should be restrained from drinking 
wine and eating pork ; and it is accounted abominable to 
deliver the child to her to be nursed at her own home. The 
abomination is aggravated when the woman employed to 
nurse a child is a MujooseeaJi^ or fire-worshipper ; and it is 

** The Prophet. 
PABT n. c 
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Effects of 
fosterage. 

The suck- 
ling be- 
comes the 
child of 
its foster- 
parents; 



and is pro- 
hibited to 
every 
child of 
theirs. 



The natu- 
ral father 
of the 
suckling Lb 
also pro- 
hibited to 
the chil- 
dren of 
its foster- 
parents. 



Retro- 
spective 
effect of 
fosterage. 

Where an 
infant 
wife is 
suckled 



also abominable to employ a woman for that purpose whose 
child has been the fruit of zina, or unlawful intercourse. 

As regards the effects of fosterage, several cases present 
themselves for consideration. 

First When a prohibiting fosterage has taken place, 
the prohibition spreads from the nurse and her husband to 
the child whom she has suckled, and from it back to them 
both ; so that the nurse becomes its mother, the nurse's 
husband its father, their parents its grandparents, their 
children its brothers and sisters, and their brothers and 
sisters its paternal and maternal uncles and aunts. 

Second, Every one in the relation of child to the hus- 
band, either by natural descent, or by fosterage, is pro- 
hibited to the foster-child ; and so, also, every one in the 
relation of child to the foster-mother by natural descent, 
how low soever, is prohibited to the foster-child, but those 
so related to the foster-mother only by fosterage are not 
prohibited to it. 

Third, The natural father of a child that has been 
suckled cannot intermarry with any of the children by 
natural descent or by fosterage of its foster-father^ nor with 
any of the children by natural descent of his wife — the 
foster-mother — for they have become like his own children. 
Whether his other children who have not been suckled on 
this milk can intermarry with the children of the foster- 
mother or her husband, is a question that has been 
answered in the negative. But it seems more agreeable to 
the principles of law to say that such a marriage would be 
lawful. And if a woman should suckle a son of one family 
and a daughter of another, the brothers and sisters of one 
of the children so suckled by her may lawfully intermarry 
with the brothers and sisters of the other of them, for there 
is neither consanguinity nor fosterage between them. 

Fourth. A prohibiting fosterage not only forbids be- 
forehand the intermarriage of parties between whom it 
exists, but also cancels an existing marriage to which it 
attaches. Thus, if a man should marry an infant at the 
breast, and it is subsequently suckled by his mother, 
grandmother, or sister, or by the wife of his father or 
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brother when the author of her milk, the marriage is byarela- 
vitiated. If the infant has taken the teat without the husband-^ 
knowledge of the nurse it has no right to dower, because 
the marriage on which the right was founded has become 
void ; but if the nurse has acted voluntarily in the matter, 
it is maintained by some of our doctors that the infant is 
entitled to half the dower, because the marriage has been 
cancelled before consummation, and her right does not 
abate, because the cancellation is for a cause which has not 
proceeded from herself ; while the husband has a right of 
recourse against the nurse for whatever he may pay on that 
account, if she actually intended to vitiate the marriage. 
On all this, however, there is a difference of opinion arising 
from a doubt whether the usufruct of a woman's person be 
a fit subject for responsibility. 

If a person has two wives, one adult and the other an or an in- 
infant at the breast, and the infant is suckled by the adult ^^^ ^J^ 
wife, they are both rendered perpetually unlawful to him if by an 
he had consummated with the adult wife ; but if not, the ^Jr^ ^^ 
adult wife slone is prohibited to him. In the former case she 
is entitled to her full dower, but to no part of it in the latter, 
because the marriage has been cancelled by her own act ; 
but the infant's right to dower is unimpaired in both cases, 
because her marriage is cancelled by the conjunction,* and 
for a cause which cannot be ascribed to her. Some of our 
doctors, however, have maintained that the husband has a 
right of recourse against the full-grown wife, by whose act 
the cancellation of the marriage and his consequent liability 
have been induced. 

^"^ Fifth. When a man has married his infant son to or one of 

the infant daughter of his brother, and one of the children ^iJ.'ig"^*^ 

is then suckled by their common grandmother, the marriage suckled 

is cancelled, because the child which has been suckled, if a common 

male, becomes the paternal or maternal uncle of his wife, grand- 

and, if a female, the paternal or maternal aunt of her ^^ ^^' 

husband. 

Sixth, When a man has a female slave whom he has or bj an 

enjoyed 

^ Of two women who cannot lawfully be co-wives. See pot^ p. 21. 

'^ Some alteration has been made iu the arrangement of the cases. 

c 2 
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slave of 
her hus- 
band; 



or by a 
wife 
whom 
he has 
divorced. 

Further il- 
lustration 
of the re- 
trospec- 
tive ef- 
fects of 
fosterage. 



Con- 
tinued. 



enjoyed, and his infant wife is suckled by her, they are 
both rendered unlawful to him, and the right of the infant 
to dower is established. In this case, .however, the man 
has no right of recourse against the slave, because a master 
can have no claim to any property founded on the respon- 
sibility of his slave. If, indeed, the woman had been free, 
and were enjoyed under a contract of marriage, he would 
have a right of recourse against her ; and even in the case 
before us the claim attaches in a manner to her person. 
On this point, however, I ^ have some doubt ; but if we 
can say that he has in any case a right of recourse against 
her for the dower, we may then pronounce for the sale of 
the slave on account of it ; that is, she may be sold if she 
should ever obtain her liberty. 

Seventh. If a man should divorce his full grown wife, 
and she should then ^ suckle his infant wife, both would 
become unlawful to him. 

Eighth, When a grown woman has married a little 
child, and the marriage has been cancelled either for a 
personal defect or because the woman, being a slave, has 
been emancipated, or for any other cause, and the woman 
has then married another man, and suckled the infant on 
milk caused by him, she is rendered unlawful to her hus- 
band, because she was the wife of his son, and to the infant 
because she has become the wife of his father. 

Ninth. If a man has an infant wife and two adult 
wives, and the infant is first suckled by one of the latter 
and then by the other, the infant and the adult wife by 
whom it was first suckled are both rendered unlawful to 
the husband. But not so the second wife, for at the time 
of her suckling the infant it had already become his 
daughter, and consequently ceased to be his wife. It is 
maintained by some that the second wife is also rendered 
unlawful to him, because she has become the mother of 
one who was his wife ; and this opinion is to be preferred. 
In these cases the marriages are cancelled by the establish- 
ment of an unlawful conjunction,*® and the relationship 



^ That b, the author of the Shuraya. 
*o SeeiHMe,p. 21. 



'^ See antef p. 15. 



Digitized by 



Google 



UNLAWFUL MARRIAGES. 21 

which renders the conjunction unlawful is induced by the 
acts of suckling in the manner supposed. 

Tenth. When a man has said, "This is my sister," Effect of a 
or " my daughter, by fosterage," in such a manner as to ^®^^' 
make the declaration binding upon him, and it has been fosterage 
made before any contract with the person referred to, ^^ * ™*"* 
judgment must be given against him in any suit for an- 
nulling the contract, as he has apparently rendered her 
unlawful to him. If, again, the declaration is made after 
a contract, and it is supported by proof of the fact, judg- 
ment is also to be given in conformity with the proof, and 
the woman has no right to her specified dower if the de- 
claration has been made before coition, but otherwise she 
is entitled to the amount specified. If there is a failure 
of proof and the woman denies the allegation, the man is 
liable for the full dower after consummation, and to the 
half of it if consunmiation has not taken place. 

When a woman has made a similar declaration before By a 
a contract, judgment is to be given against herself on the ^<^™*'^* 
ground of her acknowledgment. But if the declaration is 
made after a contract, and a claim is founded upon it by 
the woman, the claim cannot be admitted unless supported 
by proof. 

Third Cause of Prohibition. 

Affinity. 

This is established by valid or lawful coition, and seem- Affinity 

ingly also by zina or illicit intercourse, and by intercourse ^fj^^ y^ 

under a semblance of right, as also by seeing and touching, marriage. 

But these points will be adverted to hereafter. Meanwhile, 

with respect to a valid marriage : when a man has had Followed 

connubial intercourse with a woman, either by virtue of a ^7 ^J^^' 

. *' Dial mter- 

contract or a right of property, he is rendered unlawful to course. 

the mother how high soever of the enjoyed woman, and also 

to her daughter in any stage of descent, and whether born 

previously or subsequently to the intercourse, and whether 

living under his protection or not. In like manner the 

enjoyed woman is rendered unlawful to the father how high 

soever of the man who has had intercourse with her, and to 

his sons in every stage of descent, by a perpetual prohibition. 
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Effect of a 
marriage 
by con- 
tract not 
followed 
by con- 
nubial in- 
tercourse. 



Marriage 
by right of 
property 
has not 
the 
effect, 



A father 
or son 
cannot 
lawfully 
have con- 
nection 
with the 
slave of 
each 
other, 
except by 
virtue of 
marriage. 



If there has only been a contract of marriage without 
coition, the wife is rendered unlawful to her husband s 
father, and also to his son, but her daughter is not un- 
lawful in herself to the husband, and only so in conjunc- 
tion with her mother ; so that if he should separate himself 
from the mother, he may lawfully marry the daughter. 
Whether a mother is rendered unlawful to a man by a 
mere contract with her daughter without coition, is a 
question on which there are two different traditions. 
According to the more authentic of these she is rendered 
unlawful to him. But the female slave of a father is not 
prohibited to his son by the mere fact of her being the 
father's property ; nor is the slave of the son prohibited to 
the father for the like cause alone. But if either of them 
should have sexual intercourse with his slave, she would 
then become unlawful to the other. 

It is not lawful for either a father or a son to have 
connection with the slave of the other, except under a 
contract of marriage, or by virtue of some right of property. 
True, that a father may value the slave of his infant son, 
and so lawfully have connection with her by virtue of the 
right so acquired ; but if either a father or a son should 
have sexual intercourse with the slave of the other, without 
at least a semblance of right, he would be a zanee or forni- 
cator, though the son only, and not the father, would be 
liable to the hvdd or punishment specially appointed for 
the offence ; and a semblance of right would also exempt 
the son from its infliction. K the slave of the father should 
become pregnant by the son under a semblance of right, 
the child would be emancipated without any liability for its 
value ; but if the slave of the son should become pregnant 
by the father, the child would not be emancipated, though 
the father would be bound to ransom it, unless it were a 
female. K a father should have connection with the wife 
of his son under a semblance of right, she would not 
thereby be rendered unlawful to the son, though some have 
maintained the contrary, as -she had in a manner become 
the wife of the father ; but the father would be liable for 
her dower. If the son should return to his wife, and it 
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can be said that coition under a semblance of right induces 
prohibition, he would be liable for two dowers ; but if that 
cannot be said with propriety, as is really the case,** then 
she can have no right to any dower except the first, or that 
originally assigned to her on the marriage. 

Among the consequences of affinity is the prohibition Women 
of a wife's sister in conjunction with the wife, or of a ^0^1^' 
wife's niece in conjunction with her without her permis- lawfully 
sion. With such permission the conjunction is quite lawful, ^^^^of 
The paternal or maternal aunt of a wife may be taken in the same 
conjunction with her, even against the wife's will. But if °^"* 
a man should marry his wife's niece, whether the daughter 
of her brother or sister, without the wife's permission, 
the contract would be void. Some of our doctors are of 
opinion that in such a case the wife would have an option, 
and might either allow the second marriage, or cancel it 
without the cancellation being a divorce. But the first 
opinion, according to which the contract is actually void, 
is the most valid. 

With regard to 2:171a or fornication, if it be super- Eflfectof 
venient, the prohibition of affinity is not incurred thereby, fl^gjw 
Thus, if a man should marry a wife and then have illicit afSnitj. 
intercourse with her mother or daughter, or be guilty of an 
unnatural offence with her father or son, or should commit 
fornication with the enjoyed slave of his father or his son, 
in none of these cases would the act have a retrospective 
effect in rendering the wife or slave unlawful to her hus- 
band or master. But if illicit intercourse should occur 
before a contract, then, according to the common and 
approved doctrine, the daughter of a paternal or maternal 
aunt would be rendered unlawful to the man who had com- 
mitted fornication with their mothers.** Whether illicit 
intercourse in other cases previous to a contract would 
occasion the prohibition of affinity, in the same way as a 
valid or legal intercourse, is a question in which there are 

*» See post, p. 24. 

*^ That is, his cousid, whom he might otherwise have legally 
married, would he prohihited to him hy his incestuous intercourse 
with his aunt. 
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two traditions, — according to one of which, and that the 

most patent or generally received, it has that effect, but 

according to the other it has not. 

Effect With regard, again, to coition under a semblance of 

ooi^^^" ^^S^^> *Ji® Sheikh*^ on whom be the mercy of Grod, puts it 

under a on the same footing, in this respect, as a valid marriage. 

of richt!^ But there is a difference of opinion upon this point, and, 

according to that which is best supported by traditional 

authority, the prohibition of aflSnity is not incurred by it, 

though the nusvb^ or affiliation of any child that may be 

the fruit of it, is established. 

Effect of As to sight and touch, whatever is lawful to other 

toudi persons than a husband, or the owner of a female slave, 

such as the sight of the face, or touch of the palm of the 

hand, that certainly does not occasion the prohibition of 

affinity. Where, again, the sight or touch is not competent 

to any other than a husband, or the owner of a slave, as, 

for example the sight of the nakedness, or kissing, or 

touching with desire such parts of the person as are usually 

covered or concealed, there is a difference of opinion on the 

subject; according to that which is best supported by 

tradition, these are only productive of abomination, and 

even those who consider that actual prohibition is incurred 

by them limit its effects to the father and son of the person 

who has seen or touched the objectionable parts of the 

person, and do not include within them the mother or 

daughter of the woman who has been seen or touched. 

Miscellaneous Cases. 
These have been arranged into two classes, as they 
relate to unlawful conjunctions, or to women who are 
specially prohibited for causes applicable to their particular 
condition. The cases that relate to unlawful conjunction 
are four in number, and as follows :~~ 

Conjunc- First** If a man should have married two sisters, the 

tion of two 

Bisters by *» Aboo Ja/er Toosee. 

contract. 44 ^^^ j^^y^ ^^^j^ omitted, one as being of little importance and 

insufficiently vouched, being introduced by a keela, or ^ it is said ; " 
and the other, because it more properly belongs to the next cause of 
prohibition, under which it will be found at p. 28. 
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contract with the first is valid and that with the second 
void. If both are included in one contract, it is maintained 
by some of our doctors that the contract is void as to both. 
But there is a tradition that he has an option, and may 
choose whichever of them he pleases. The first opinion, 
however, is more agreeable to the general principles of the 
law, and the tradition is weak or insufficiently authenticated. 

Second. If a man, after having had sexual intercourse Conjanc- 
with a slave by virtue of his right of property in her, should ^^^^''^^ 
marry her sister, it is maintained by some of our doctors one by 
that the marriage is valid, and the woman first enjoyed by ^^^^ 
right of property rendered unlawful to him so long as he other by 
remains united to the second. Further, if a man, having V^P^^J* 
two female slaves who are sisters, should have connection 
with them both, it is in like manner maintained that the or both by 
first is prohibited to him after his intercourse with the "^™? 
second till he has parted with his property in the second. 
Some, again, are of opinion that if his intercourse with the 
second was in ignorance of the relationship between them, 
the first is not prohibited to him, and that if he was aware 
of the relationship the first is prohibited to him until he 
parts with his ownership in the second, without any inten- 
tion of returning to the first ; for if he has any such inten- 
tion, the first is not rendered lawful to him. It seems, 
however, to be more agreeable to the general principles of 
law that the second only should be prohibited to him in 
both cases, and not the first. 

Third. The marriage of a slave on a free woman, that is, CJo-ad- 
by a man who is already married to a free woman, except of^^^g^^ve 
with her consent, is unlawful ; and a contract entered into by con- 
without waiting for her consent is void.^* It is maintained J^^ 
by some of our doctors that the free woman has an option, woman, 
and may either cancel or allow the marriage with the slave, 
or cancel her own contract. But the first opinion is more 
agreeable to the general principles of the law. If, again, a 
man should marry a free woman on a slave, that is, when 

^' According to the Hanifite doctrine, consent \b apparently in- 
sufficient to legalize the contract. D., p. 36. 
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during ber 
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Paternity 
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bom in 
such 
circum- 
stances. 



already married to a slave, the contract would be lawfxil, 
but the free woman, if ignorant of the existing connection, 
would have an option with regard to herself. And if a free 
woman and a slave are married by one contract, the contract 
as to the fr^e woman is valid, but not so as to the slave. 

Fourth, When a man has had sexual intercourse with 
a girl under the age of nine years, and has ruptured the 
parts,** it is unlawful for him to have further connection 
with her, but she is not released from her ties, if connected 
with him by marriage or slavery. If no rupture has taken 
place, the prohibition is not incurred according to the most 
valid opinion. 

The second class of cases, or those that relate to women 
who are specially prohibited for causes applicable to their 
particular condition, are six in number, and as follows : — 

First, When a man has married a woman in her idduty 
with knowledge of the fact, she is for ever unlawftd to him. 
And even though he were ignorant of the fact, or of the 
unlawfulness of marriage in such circumstances, yet if 
consummation has followed, the prohibition of all future 
connection with her is in like manner incurred. K coition 
has not take place, the existing contract only is void, and 
he is not prbhibited from entering into another with her, 
de novo. 

Second, When a man has married a woman in her 
idduty and pregnancy has ensued, the child of which she 
may be delivered is to be affiliated to him, if he were 
ignorant of its mother being in iddut at the time of her 
marriage to him, or of the unlawfulness of marriage in 
such circumstances, provided that the child is born at six 
months or more fix)m the time of consummation. The 
parties are nevertheless to be separated, and the husband 
is liable for the dower mentioned in the contract, while the 
woman must complete her iddut for the first marriage, and 
then enter on another on account of the second. 



*^ Afzdka, Literally, " baa widened her." The legal acceptation 
of the term in this place is virumqae tneattan natttr<B in dUero 
coalescere faciens impetu congresms, Im, D. Note, p. 227. This 
case more properly belongs to the next class. 
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Third. When a man has had illicit intercourse with a a man is 
woman, he is not thereby prevented from marrying her, ?fAP^" 
even thongh she is notoriously profligate. And, in like mariying 
manner, if a man's wife shonid commit adultery, and eren * •Yu™*'^ 
persist in such courses, she does not become unlawful to whom he 
him, according to the most valid doctrine. But if a man ^j^. 
should commit adultery with a woman who has a husband, teiooorse. 
or is in her iddut for a revocable divorce, she is rendered Unless she 
perpetually unlawful to him according to the common or ^^orln 
generally received opinion.*^ iddut of 

Fourth. A man who has done wickedly with a youth, 
cannot lawfully contract marriage with his mother, sister 
or daughter ; but none of these to whom he may have been 
previously contracted is thereby rendered unlawful to him. 

Fifth. When a moohrim*^ has entered into a contract Amookrim 
of marriage with a woman, knowing that it is not lawful cannot 
for him so to do, she is for ever unlawful to him. But if marriage, 
he were not aware of the illegality, though that contract is 
vitiated, the woman herself is not prohibited to him, that 
is, he may lawfully enter into another contract with her. 

Sixth. A woman who has a husband is not lawful to The wife 

another man till afler her separation from him and the ^^^^^ 

* man can- 

completion of her iddut if she be liable to observe one. not law- 

fully 
many 

Fourth Cause of Prohibition. another. 

Completion of Number. 

By number is here to be understood, — First, the num- 
ber of wives to which a man is restricted, and, second, the 
number of repudiations which render a woman unlawful to 
her repudiator. 

Firsty as to the number of wives. — When a free man No man 
has filled up the number of four wives by permanent con- ^^g *J^n 
tract, any in excess of that number is prohibited to him ; four wives 

^^ This important doctrine does not seem to he recognized hy the 
other sect. , 

^ A pilgrim after he has come within the sacred territory, and 
pot on the ihram or pilgrim*s dress. He is not prevented from 
marrying hy the other sect. D., p. 20. 
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ated 
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re-mar- 
ried till 
intermedi- 
ately mar- 
ried to 
another ; 

nor a wife 
nine times 
divorced 
be re- 
married 
at all. 



and it is not lawful for him to have more than two slaves 
by contract out of the four. When a slave has filled up 
the number of four wives who are slaves, or two who are 
free women/® or three, one of whom is free and the others 
are slaves, any in excess of these is prohibited to him. 
But each of the parties, that is, either the free man or the 
slave, may marry by temporary contracts as many as he 
pleases. So, also, he may retain them by virtue of bond- 
age or right of property. 

When a man has repudiated one of his four wives, he 
cannot lawfully enter into another marriage until she has 
completed her iddut, if the repudiation were revocable. 
But if it was absolute or irrevocable, he may immediately 
enter into a contrcict with another woman. And the rule 
is the same as to marriage with the sister of his wife. 
Further, it is abominable to separate from a woman for the 
purpose of marrying her sister. 

When a man has repudiated one of his four wives irre- 
vocably, and married two others, one before the other, the 
contract with the first is to be sustained ; but if the con- 
tracts were simultaneous both are void. There is one 
tradition, however, that he has a right of choice between 
the two, but it is weak or unsufficiently authenticated. 

Secondy as to the number of repudiations. — When a 
free woman has filled up the number of three repudiations 
she is unlawful to the repudiator until she has been married 
to another husband,^ whether she were the wife of a free 
man or a slave. And when a bondswoman has filled up 
the number of two repudiations she is unlawful to her 
repudiator until she has been married to another hus- 
band, even though she were the wife of a free man. When 
a repudiated woman has filled up the number of nine re- 
pudiations for the idduty being intermediately married to 
two other men, she is prohibited to the repudiator for ever. 

^ This is the case referred to in page 24. By the other sect a 
slave is prohibited from having more than two wives ^t one time, 
whether they be free or not. D.^ p. 30. 

^ According to the other sect, marriage is not sufficient without 
consummation. 2>., p. 44. And see post, p. 124. 
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Fifth Cause of Prohibition. 
Lidyi or Imprecation,'^^ 

This is a caase of perpetual prohibitiou of the impre- 
cated woman to her imprecator. And such slanders of a 
deaf or dumb woman as would occasion lidn with regard 
to one not so afflicted, has the same effect though the lidn 
does not actually take place. 

Sixth Cause of Prohibition. 
Infidelity. 

It is not lawful for a Mooslim to marry any woman a Mooilim 

who is not a kitaheeah:^ and so far all are aereed. With ^'^^o*^ 

, , ° , marry any 

regard, again, to a hitabeeah who is a Jewess or a Christian, but a kUa- 

there are two traditions, and, according to the most noto- **^* » 

rious or generally received of these, a permanent marriage nor any 

with either of them is forbidden to him, but a temporary ^J^* 

marriage, or one by right of property, is lawful.** And limah by 

the rule is the same with regard to a Mujooseah or fire- JJj^n^ 

worshipper. contract. 

If one of two spouses should apostatize from the Mus- Marriage 

Bulman faith before connubial intercourse has taken place, ^"^^^elled 

their marriage is cancelled on the instant, and the wife stasy. 

has no right to dower if the apostasy be on her side ; but 

if it is on the side of the husband she is entitled to half 

the dower. If the apostasy does not take place till after 

connubial intercourse, the cancellation of the marriage is 

suspended till the expiration of the idduty whether the 

husband or the wife be the apostate, and no part of the 

dower abates, because the right to it has been fully 

established by consummation. There is an exception, 

however, if the husband were bom in the faith, for in 

^^ This subject is further discussed post, p. 152. It is not included 
among the causes of prohibition by the Hanifite sect. 

^' Fern, of kUabee, relatiTe noun, from kitab, a book ; applied to 
all who are supposed to have divine revelation, but generally used 
to the exdutUm of Mooslims. 

^ No such restriction recognized by the other sect. — D,, p. 40. 
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must, on 
conver- 
sion, be 



that case the marriage is cancelled immediately, thoagh it 
should have been followed by connubial intercourse, because 
a return to the faith is not allowed. 

When the husband of a hitaheeah is converted to the 
Mussulman faith his marriage is unaffected by the con- 
version, whether it take place before or after consumma- 
tion. But if the wife of a hitabee should embrace the 
faith of hldm before her marriage has been consummated, 
it is immediately cancelled, and she has no right to dower. 
If, again, her conversion does not take place till after 
connubial intercourse, the cancellation of the contract is 
suspended till the expiration of her iddut. It is, however, 
maintained by some of our doctors that if the husband be 
a zirn/mee or infidel subject, the marriage remains as before, 
except that he is prohibited from approaching her at night, 
or being in retirement with her by day. But the first 
opinion is more agreeable to the general principles of law.** 

With regard to unbelievers who are not kitahees, their 
marriage is cancelled by the conversion of either of them 
to the faith of Isldmi immediately if the conversion is 
before connubial intercourse, but not till the expiration 
of the iddut if such intercourse has taken place. K the 
wife of a zimmee or infidel subject should go into any 
other form of infidelity than her own religion, cancella- 
tion would also take efiect immediately, even though she 
should return to her original faith; because no change 
of religion is tolerated to one in her condition, except 
a change to Isldm,^ 

When a zirn/mee or infidel subject who has more than 
four wives embraces the faith of Isldm, his marriage is 
sustained as to four of them who are free, or two who are 
free and two who are slaves, that is, if he is himself free ; 
and if he is a slave, it is sustained as to two free women 
and two slaves. If he has no more than the legal number 



^ It is obvious from this that a Mussulman woman cannot be 
legally married to any one who is not of that faith *, by a permanent, 
any more than by a temporary contract. See poff, p. 40. 

^^ This distinction does not seem to prevail among the Hanifites, 
with whom all formB of unbelief are alike. 
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of wives his marriage is sastained as to all ; but from any separated 

excess above the legal number he must at once be separated. gWe the 

He has, however, a right of selection, which may be ex- number; 

ercised in any form of words that is suflSciently demon- ^^^ ^« ^^^ 

strative of his intention to retain a particular wife, as, for choice, 

example, by his saying to one of them, " I have chosen ^***^^ 

thee," or " I have held to thee," or the like. When the exercised 

choice has been duly made, the marriage of the four first ^^ ^^'^ * 

(in whose favour it has been exercised) is established, and 

the remaining wives are discarded. If he should say to any 

above the legal number, " I have elected to be separated 

from you," that would be a rejection, and the marriage of 

the others would be established. So also, if he were to 

repudiate four, all the remaining ones would be rejected, 

while the marriage of those whom he had repudiated would 

first be confirmed, and they would then be divorced ; for 

repudiation is inapplicable to any but wives, since it is 

an appointed means of dissolving the marriage tie. But 

Eela and ZUiar are no evidence of election,^ because they 

are sometimes applied to other persons than wives. The 

election may also be made by deed, as, for instance, by or by deed. 

connubial intercourse, which is plainly an evidence of 

choice. So that if a man should have such intercourse 

with four of his wives, the contracts with these would be 

confirmed, and all the rest would be rejected. With 

regard, again, to kissing, or touching with desire, these 

also may be said to be exercises of the right of choice, as 

they amount to revocation in the case of a repudiated wife, 

and may fairly be assumed to have the like efiect in the 

present instance.*^ 

^ If one of the wives should die after their con- Though 
one of the 

*« As to these, see pogt, pp. 138, 147. 

" Throughout the whole of this case, it is implied that the 
mmmee is a kUabee, and his wives kitabeeahs ; otherwise his marriage 
would be cancelled by his conversion to the Mussulman faith. — 

(P.ao.) 

^ This case will be found at page 277 of the original, being one 
of several cases relating to zimmeeSf most of which have been omitted 
as of little practical utility in India. 
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version to the feith before he has made his election among 
them, his right to elect her is not cancelled, and if he 
should make her his choice, he would be entitled to par- 
ticipate in her inheritance. So also if the whole of them 
should die, he would still have his right of choice as to 
four among them, and would participate in the inheritance 
of those whom he might elect ; for election is not the 
renewal of a contract, but only the means of de^rmining 
who among the subjects of valid contracts shall retain 
their condition of wives. But if the husband as well as 
the wives should die, then it is maintained by some that 
the right of choice is cancelled. It seems, however, to be 
more agreeable to principle that in such a case recourse 
should be had to lots, as among the women there are 
some who might be heirs to the husband, and some from 
whom he might have inherited. If the husband should 
die before all the wives, they must all keep iddut, as it 
must be incumbent upon some of them ; and as there are 
no means of distinguishing between them, the longest of 
the two prescribed periods *® should be observed by way of 
caution, when there is a possibility of each of them being 
the widow ; and when that is not possible,^ any among 
them who is pregnant must keep the iddut of death, and 
also of delivery ; and the hail (or one who is not so), the 
largest of the two appointed for death and repudiation. 

®* When the man and the women embrace the faith 
of Isldnby it is incumbent upon him to maintain the whole 
of them until he has made his choice of four, after which 
the right of the remainder to maintenance is cancelled ; 
for up to the time of making his election they are all in 
the condition of wives. And the rule is the same in the 
event of the wives, or some of them, embracing the faith, 
and he remaining in infidelity. If he should fail to give 
them their maintenance they may sue him for what is 
presently due, as also for the past, or what is in arrear ; 



^^ That Lb, of the iddvt for repudiation, and the iddut for death. 
^ As, for instance, if any of them should have remained in 
infidelity. 

^^ This follows immediately after the last case in the original. 
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and that whether he embrace the fSaith or remain in 
infidelity. Bnt he is under no obligation to maintain 
them if he is converted without them, because of the 
obstruction to connubial enjoyment. 

^'A change of religion is a cancellation of mar- A change 
riage, not a tuldky or divorce. If the change is on the ? ^^^i^ 
Bide of the wife, and it takes place before consummation, lation of 
she has no right to any dower; while if it is on the ^'^^^ 
side of the husband, she is entitled to half the dower, vorce. 
according to the generally received doctrine. If the change 
occurs after consummation, the woman's right, having 
been once established, is not aflTected by the supervening 
event. If the dower mentioned in the contract is invalid, 
the proper dower is substituted for it after consummation, 
and also before it, when half of the proper dower becomes 
due, if the cause of cancellation be on the part of the 
husband. If no dower whatever has been assigned by the 
contract, a present only is incumbent on the husband when 
he has given cause for the cancellation, though on that 
point there is some difference of opinion. 

^Wheh a Mooslim has apostatized after consumma- Connnbial 

tion of his marria&^e, he is prohibited from connubial ^^^' 
. . . course 

intercourse with his Mussulman wife, and the marriage, prohibited 

as already mentioned, is in suspense until the expiration ^^^ * 
of the idduL If, notwithstanding the prohibition, he who has 
should have such intercourse under a semblance of right, JP^dand 
and continue in his infidelity till the expiration of her his wife 
iddut, the Sheikh^ has said that he is liable for two ^"^^^^^ 
dowers, one being the dower originally specified in the 
contract, and another on account of the intercourse under 
a semblance of right. But on this point there is some 
reason for doubt, since she is still in the condition of a 
wife, provided that he was not bom in the faith .^ 

®®A Mooslim cannot compel his ziirvmeeah wife to What re- 
wash aftier ceremonial pollutions, because that is not ne- ^^^ 
cessary for the purpose of connubial enjoyment. But if Impoawi 

*» Page 276 of the original. ^ See ante, foot of p. 29. 

- " Ibid, ^ Page 276 of the original. 
«* See ante, p. 24. 
PART n. D 
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by a Moot- she persists in what is a hindrance to such enjoyment, 
^m^h such as the use of fetid odours, or keeping her nails of an 
wife. extreme and formidable length, he may oblige her to 

refrain. He can also prevent her from going to Christian 
churches or Jewish synagogues, as indeed he may prevent 
her from going out of his house. So also he can restrain 
her from drinking wine or eating pork, or the practice of 
any uncleanness. 



Equality 
in respect 
of Isldm, 
a condi- 
tion in 
marriage; 

but appa- 
rently not 
in respect 
of eeman. 



Nor is it 
necessHry 
that a hus- 
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should be 
able to 
maintain 
his wife. 

Bespects 
in which 
equality is 
not requir- 
ed. 



Section Fourth. 

Thingfi connected with the Contract. 

These are seven in number. 

First. Equality is a condition in marriage, that is, in 
respect of Isldm^^'' or the general profession of the Mussul- 
man religion. Whether it is also a condition in respect of 
eeman, or true belief,®* is a question on which there are 
two traditions ; but, according to the most notorious or 
generally received of these, equality in respect of Isldm is 
all that is required. In regard to the husband's ability to 
maintain his wife, there is a difference of opinion ; some 
insisting that it is also a condition of the contract, while 
others deny this position, and their opinion is more in 
accordance with the general principles of the law. It is 
also a question on which there are opposing traditionfi, 
whether a supervenient disability on the part of the 
husband to maintain his wife confers on her the power 
of cancelling the marriage. According to the most noto- 
rious or generally received of these traditions, she has no 
such power. 

It is lawful for a free woman to marry a slave, or an 
Arabian woman to marry a Persian, or a woman of the 
tribe of Hashem to marry a man of another tribe, and vice 
versd^ or the reverse is also lawful. In like manner, men 



^ According to the Hanifites, it is Isldm of paternal ancestry 
that is particularly meant. — (D., p. 63.) The same is probably 
intended here. 

^ The term is restricted by the Sheeahs to themselvee, as dis- 
tinguished from other sects. See Itn, D., p. 426, note. 
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engaged in worldly trades may lawfully enter into the 
contract of marriage with women possessed of property, in 
debts owing to them and in houses. 

If a moomiriy^ or true believer, competent to maintain A true 
a wife, should pay his addresses to a woman, it is in- ^hcTis^^ 
cumbent on her to accept him, though he be her inferior competent 
in respect of nusvh^ or ancestry ; and it would be sinful J^in^" 
in a guardian to forbid the marriage. According to some wife, and 
of our doctors, if a man, who professed himself to be of ^ woma^ 
one tribe, should prove to belong to another, his wife should be 
would be at liberty to cancel the marriage. But this is *^^^^ 
denied by others, whose opinion is more in conformity 
with the general principles of the law. 

It is abominable for a woman to marry a profligate ; Connec- 
and the abomination is aggravated by his being a con- ^^"^jj^^jq 
firmed wine-drinker. So also it is abominable for a accounted 
woman who is a true believer to marry a mookhalif, or *^^"^" 
opposer;^® but there is no objection to her marrying a 
moostuzif, or one weak in his belief, who does not know 
the grounds of controversy. 

Second. Where a man has married a woman, and Marriage 
afterwards discovers that she had been previously guilty ^^^g^j^ 
of fornication, he has no right to cancel the marriage, on account 
nor has he any claim against her guardian to refund the ^^^' 
dower. There is one tradition in favour of his having a fomica- 
right of recourse against the guardian, and one that the ^^^ 
woman is entitled only to such a sudak^ or dower, as may 
be a sufficient compensation for the enjoyment of her 
person. But the tradition is not generally received. 

Third. It is not lawful to court a woman during her Not lawful 
iddut for a revocable repudiation, for she is still the wife ^^^^ 
of another man; but a woman who has been repudiated during her 
three times may be lawfully courted during the iddnt^ revocable 
either by the repudiating husband or by another man, repudia- 
though by neither should it be done in direct terms. 
With regard, again, to a woman who has been repudiated 

^ Participle, firom the increased infinitive eeman, 
^ Of any general uflage, according to Freytagf but here probably 
meant for some particular sect. 

D 2 
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nine times, with two intermediate marria^s to other men, 
it is not lawful for the repudiating husband again to pay 
his addresses to her, but another may lawfully do so, 
though not directly during her iddut for the first husband 
or for either of the two others. A moodtuddahj or woman 
in idduty for an absolute separation from her husband, 
either by khoold''^ or by cancellation, may lawfully be 
courted by the husband or by another man, and in express 
terms by the husband, but not so by the other. The in- 
direct way of addressing a woman is to say, " I greatly 
love " or " desire thee," or the like ; and the direct way, 
that he should speak to her in language that will admit 
of no other construction than marriage, as, for example, 
by saying, " When your idchd is over, I will marry you." 
If one should make an express proposal to a woman in 
circumstances that render it unlawful, and should after- 
wards marry the woman on the expiration of the iddiUy 
she would not be prohibited to him by reason of the 
irregularity. 

Fourth, When proposals of marriage have been made 
to a woman, and she has accepted them, it is maintained 
by some of our doctors that it is unlawful for another to 
pay his addresses to her ; yet, if she should marry the 
other, the contract would be valid. 

Fiflh. When a thrice repudiated woman enters into a 
contract of marriage, and stipulates that, as soon as the 
husband has legalized her to her former husband, there 
shall be no marriage between them, such a contract is 
void. It is sometimes maintained, however, that the con- 
dition is surplusage, and that if a woman should expressly 
stipulate for repudiation, the marriage would be valid, and 
the condition void ; and that if consummation should take 
place, she would be entitled to her proper dower. If there 
is no express condition in the contract, and it is merely the 
intention of the parties, or of the wife, or her guardian, 
that she shall be immediately repudiated, the contract is 
not invalidated. In every case in which it is said that the 



'» See post, p. 129. 
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contract is valid, the woman is rendered lawful by coition 
to the first repndiator, that is, after she has been legally 
separated from the second husband, and her iddut has 
expired ; and in every case in which it is said that the 
contract is invalid, she is not rendered lawful to the first 
repudiator; for coition with another man is not alone 
Bofficient for that purpose, without a valid contract. 

Sixth. A shighar marriage is void. That is, when two A tMghar 
women are married to two men with a condition that the ™^J?*^ 
marriage of each is to be the dower of the other, both what it is. 
marriages are void.'* But if each of two guardians should ^^^ 
marry his ward to the other, and they should stipulate for semble it, 
their respective wards a known dower, the marriages would ^^^er© the 
be valid. And if one of the guardians should marry his ward are valid. 
to the other, and stipulate that the other should reciprocate 
by marrying his ward to him for a known dower, both con- 
tracts would be valid ; but the dower would be void, because 
with it there is a stipulation for marrying, which is not bind- 
ing on the party, and marriage does not admit of an option. 
The woman is, therefore, entitled to her proper dower. 
Upon this point, however, there is room for some doubt 
or hesitation. So also, if one of the guardians should 
marry his ward to the other, and stipulate that the husband 
should marry such an one to him, without any mention 
of dower, the contracts would be lawful, and the woman 
entitled to her proper dower. 

Further, if one person should say to another, " I have Con- 
married my daughter to thee, on condition that thou shalt *"^ * 
marry thy daughter to me, so that the marriage of my 
daughter shall be the dower of thine," the marriage of his 
daughter would be valid, but that of the other's daughter 
would be void. But if he should say, " on condition that 
the marriage of thy daughter shall be the dower of mine," 
the marriage of the speaker's daughter would be void, and 
that of the other's daughter valid. 



^* According to the Hanifites, the contracts are effected, but the 
condition is void, and each woman \b entitled to her own proper 
dower. — D,^ pf 94. 
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Some Seventh. It is. abominable for a man to enter into a 

^is^^e^ contract of marriage with a nnrse who has brought him 
accounted up, and with her daughter ; or to marry his son to the 
able. daughter of his wife by another husband, whom she has 

borne after her separation from himself. But there is 
no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own. It is also abomi- 
nable for a man to marry a woman who was co-wife with 
his mother, previous to her marriage to his father, or a 
woman who has been guilty of fornication without repent- 
ance for her fault.^' 

^^ Property, or one of the parties being the slave of the other, is 
not expressly mentioned by the author of the Shuraya among the 
causes of prohibition in marriage ; but it seems to be assumed. For 
it is stated at p. 48 post that, << if a person should marry a female the 
property of several owners, and should purchase the share of one of 
them in his wife, that would cancel the marriage ; " and the author 
had already said, in the Book of Tijarut (p. 177), ** that, when one 
of two spouses becomes the proprietor of the other, the right of pro- 
perty is confirmed ; but the zowfeetU, or relation of husband and 
wife, is not confirmed." Moreover it is expressly stated in the 
Imameea Digest (p. 131), on the authority of the Tuhreer^ that, " if a 
husband purchase his own wife, or a wife acquire her husband in 
property, it is valid; but their marriage is thereby annuUed." It 
would seem, therefore, that there is no difference between the Sheeas 
and the Hanifites on the point in question. — See 2>., p. 42. 
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CHAPTER n. 

OF TEMPORARY BfARRUOE. 

Temporary marriages are permitted by the Massulman 
religion, because they were authorized by lawful authority, 
and there is nothing to show that the permission was ever 
abrogated.^ The subject requires an explanation of the 
pillars and the laws of the contract. 

Section First. 
Tlie Pillars of the Contract, 

These are four in number, — the Form, the Subject, 
the Period, and the Dower. 

First. With regard to the Form of the contract, or the Form, 
words appropriated by law to the declaration and acceptance 
by which it is constituted. The proper words for the decla- Words re- 
ration are zuwvmjtohuy muttudtoku^ and anhuhtohi^ any of us^nsti-^ 
which is sufficient for the purpose ; and by none other can tution. 
the contract be effected, as, for instance, by the words tumleek 
(transfer), htha (gifli), or ijamik (lease). The acceptance 
may be expressed by any words indicative of assent to the 
declaration, as " I have accepted the nikdh" or " the 
mcjptdJ^ Or it may be shortened by merely saying, " I am 
content." If a commencement be made with the accept- 
ance, by the man's saying, " tuzuvrwujtohi" and the 
woman's saying, " zuxvwujtoku^^ * there would be a valid 
contract. It is, however, a necessary condition that both 
the declaration and the acceptance should be expressed in 



' The Hanifites iMSSet on this point. — 2>., p. 18, note ^. 
' See anU, p. 8, note ^^ 
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Most be in the past tense ; for if the man were to say " aJcbulo,'^ or 
ten^^* " arza," which mean, " I do or will accept," or " I am or 
will be content," ^ there would be no contract, even though 
he used the words intending that they should be under- 
stood in an initiatory sense. It has been said, however, 
that if he were to use the word atuzuwwujtohi (" I do or 
will take thee to wife ")^ for such a period, at such a dower, 
with an initiatory intention, and she should say " zuiwmj- 
toJcUy' there would be a valid marriage. So also, if she 
were merely to say, " Yes." 
Subject of Second. With regard to the Subject of the contract, it 

the con- jg a necessary condition that the wife be a Mooslimah or 

tract must *' 

be a Moflt' a Kitobeeah^ by which is meant a Jewess or a Christian, 

^l^hee^h ^^ ®^®^ ^ Majooseeahy according to the most common or 

generally received of two traditions;* and the husband 

should restrain her from drinking wine and other unlawful 

practices. 

And a A Mussulman woman cannot enter into a mootd con- 

M^^mah ^Yf^^ with any other than one of her own religion. Nor is 

enter into it lawful for a Mooslim to enter into the contract with an 

other than idolatress; nor for one who is erect or straight in his own 

a MoasHm. belief to contract with one of a sect who is notorious for 

enmity, such as the Kharijites ; nor for a slave to be taken 

in mootd by one who is already married to a free woman, 

except with her consent, and such a contract entered into 

without her consent would be void. So also, if a man 

should marry by mootd his wife's niece, whether the 

daughter of her brother or her sister, without the consent 

of his wife, the contract would be void. 

Other re It is proper, though not necessary as a condition of 

proper^ validity, that the woman who is the subject of the contract 

though not should be a Moomin^ or true believer,® and chaste; and tiiot 

necSswy ^^® inquiries be made into her conduct, if liable to suspicion. 

in the sub- If the woman is actually a zaneeah, or addicted to fornica- 

ject of the 

contract. — ^ 

' The original words are in the aorist tense, which is employed 
in the Arabic language for both present and future. 

* See ante, p. 3. . * See antef p. 29. 

** See ante, p. 34, note ^, 
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tion, it is abominable to enter into the contract with her ; 
and if she has ever been guilty of anything of the kind, she 
should be strictly prohibited from a repetition of such con- 
duct. Further, it is accounted abominable to enter into a 
contract of this kind with a virgin who has no father ; and 
if one should do so, he ought to refrain from connubial in- 
tercourse with her. Still that is not actually prohibited.^ 

Third. With regard to Dower. It is an essential con- Some 
dition of this contract, and peculiar to it, that some dower j^^^^ y^ 
should be specified, so that if there is a failure in this specified; 
respect, the contract is void. It is also a condition that the 
dower be something that is actually owned and possessed, 
and is known by measure, weight, inspection, or descrip- 
tion. Its quantity is left to be determined by the mutual 
agreement of the parties, whether it be much or little, even 
so little as a handful of wheat ; and it becomes binding on 
the husband by virtue of the contract. So that if he were and is due 

to make the woman a mft of the term, that is, waive his ^7 J^'^*^"® 
o T 7 ^ of the con- 

right to her altogether, before coition, he would still be tract. 

liable for half the dower ; and if coition should have taken 
place, she is entitled to the whole dower, on condition of 
her keeping the term, or adhering to him till its comple- 
tion ; but if it is not completed, he is entitled to deduct a 
proportionate part of the dower. If, again, it should prove 
that there was an inherent defect in the contract, either by 
its appearing that she was the wife of another man, or the 
sister or mother of his own wife, or anything similar, that 
would be a sufficient ground of cancellation ; then, if no 
coition has taken place, she has no right whatever to 
dower, and must return any part of it that she may have 
received. But if the causes of cancellation do not transpire 
till after connection has taken place, she is entitled to 
retain whatever she may have actually received, though he 
is under no obligation to deliver the remainder. Yet, even 
in this case, it were perhaps better to say that it is only in 

^ Three cases in the original, illustrative of the effect in a mootd 
marriage of the conversion to Isldm of one of the spouses, are 
omitted, as being sufficiently obvious, and substantially the same 
as thoee mentioned in page 30. 
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the event of her having been ignorant of the existence of 
the cause of cancellation that she is entitled to retain 
whatever portion of the dower she may have received, and 
that if she were cognizant of the defect in the contract, she 
is bound to refund. 

Fourth. The Period. This is also an essential con- 
dition of the mootd contract ; and if there is no mention oi 
any time, the contract becomes permanent. The extent of 
the period is left entirely to the parties, who may prolong 
or shorten it to a year, a month, or a day; only some 
limit must be distinctly specified, so as to guard the period 
from any extension or diminution. Even if the time were 
fixed at part of a day, the contract would be lawful, 
provided that its limit is. distinctly ascertained ; as, for 
example, by the declining or setting of the sun. It is also 
lawful to specify a month to commence immediately after 
the contract, or at some interval from it. If mentioned 
generally, the month next to the contract is to be under- 
stood. If he should abstain fix>m her until a part of the 
specified time has expired, that is to be deducted fix>m the 
contract, but she is entitled to her full dower notwith- 
standing. If he should say " once " or " twice " without 
fixing a time, the contract would not be valid as a mootdy 
but would be permanent. There is, however, one tradi- 
tion in favour of the legality of such a compact, subject to 
this condition — that he is not to look upon her after the 
occurrence of the specified act. But this tradition has 
been rejected as insufficiently authenticated ; and if a con- 
tract were made in the terms above specified, it would be 
held to be permanent; while if the acts were brought 
within the compass of a particular time, the contract would 
be valid as a mootd, or temporary one. 



Section Second. 

The Laws of the Coni/ract, 

These are eight in number. 
The term First. When the term and the dower have been men- 

musf boS tio^©^ ^^^ contract is valid ; and if there is a failure in 
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respect of the dower while the term is mentioned, the be men- 
contract is altogether void; but if there is a failure in *^^^^- 
respect of the term while the dower is mentioned, the 
contract, though void as a mooid, is valid as a permanent 
marriage. 

Second. Every condition stipulated for in this contract No stipn- 
must be mentioned at the time of the declaration and ^^.^" 
acceptance ; and no effect whatever can be given to any nniess 
previous stipulation unless it be repeated at that time, nor ™^/! ^^ 
to any condition made after it. With regard, again, to a of the 
condition that has been mentioned in the contract, there is ^^'^^ra^*- 
no necessity for its repetition after it ; though some of our 
doctors are of opinion that the condition should be repeated 
after the contract. This, however, is far from being cor- 
rect. 

Third. An adult and discreet female may enter into a DiBcreet 
mootd contract ; and her guardian has no right to object, ^«^e 
whether she be a virgin or not. tract 

Fourth. It is lawful to stipulate with the woman that ^^^se^^- 
she shall come by night or by day ; and also to stipulate ^on^to 
for once or twice within the specified period. inter- 

Fifih. The practice of i^Z « is lawful with a mootd wife, ^'^^• 
and is not dependent on her permission. If she should tice ofici 
become pregnant notwithstanding the izl^ the child is the lawful, 
temporary husband's, on account of the possibility of some 
of the seed remaining contrary to his intention. But if he 
should deny the child, the denial is to be sustained, appa- 
rently without any necessity for Lidn. 

Sixth. This form of marriage does not admit of repu- Does not 

diation ; but the parties become absolutely separated on a<^mi* o^ 
, ^ r repudia- 

expiration of the period. Nor does it admit of ^eZa or tion; 

Lid/Hy according to the prevalent doctrine. With regard to 
the operation of Zihar in such a case, there is some differ- 
ence of opinion. According to that which is best founded 
on traditional authority, it may be exercised under this 
form of marriage.^ 



^ Rxtrahere ante emissionem seminis. 
» See post, ^.UO, 
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nor confer Seventh. By this contract no rights of inheritance are 
of Inherit established in favour of the parties, whether there be an 
ance. express condition to that effect, or the contract is left in 

general terms, without any stipulation in either way. If 
there is an express condition for mutual rights of inherit- 
ance, or for such a right in fevour of one of the parties, 
some of our doctors are of opinion that effect must be 
given to the stipulation. Others, again, insist that the 
condition is not binding, because inheritance is not esta- 
blished except by the law, and the stipulation would be in 
favour of persons who are not heirs, and therefore the 
same as if it were made in favour of absolute strangers. 
The first opinion, however, is most generally approved. 
An iddut Eighth. After the expiration of the period, if there has 

kept^atex- ^^^^ ^^7 connubial intercourse between the parties, the 
piration of woman must observe an iddut of two returns of her courses, 
t 6 term, ^a^ccording to one tradition, indeed, a single occurrence of 
them is sufficient ; but this tradition is rejected. If the 
woman has never had them yet does not despair, the iddut 
is forty-five days. For the death of her husband the 
woman must observe an iddut of four months and ten days 
if she is not pregnant, even though connubial intercourse 
has not taken place ; and if she is pregnant the iddvi mtlst 
continue till the more distant of two events, that is, the 
completion of four months and ten days, or delivery. If 
the woman be a slave her iddut, supposing that she is not 
pregnant, is two months and five days. 
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CHAPTER in. 

OF THE MARRIAGE OF FEMALE SLAVES. 

This marriage may be either by contract, or by right of 
property. 

Section First. 
Marriage of Female Slaves by Contract, 

The contract may be either permanent or temporary, as May be 
in the case of free women ; and many of the rules applic- P®^^™*" 
able to both have been already set forth. To those the tempo- 
following are now added : — '^^• 

First. It is not lawful for slaves, whether male or Marriage 

female, to contract themselves in marriage without the not Uwful 

permission of their masters. If either of them should do without 

so without such permission, the contract is dependent on J^^g^n 

the master's assent. Some of our doctors maintain that or sabse- 

the assent is as a new contract, while others insist that 2^nt of 

the contract in both cases, that is, whether the slave be master, 

male or female, is absolutely void, and the subsequent Anders 

assent therefore surplusage and of no use. There is a Wm liable 

fourth opinion that would restrict the effect of the master's ^f e»g 

assent to a contract entered into by a male slave, exclusively dower and 

of one by a female. But of all these opinions the first is gj^oe, 

that which is best supported by traditional authority. So and enti- 

that, when the master has given his assent, the contract take the 

is valid, and he becomes liable for the dower incumbent dower of a 

on his male slave, together with the maintenance of the giave. 

slave's wife, while he is entitled to the dower of his female 

slave. The rule is the same whether each of the slaves ^e^ 

. there are 

belongs to a smgle master, or to several masters ; and in several 
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the latter case, though one of them should consent to the 
marriage of their slave, the contract would not be lawful 
without the consent of the others, or their subsequent 
allowance of it, according to the most approved doctrine. 

Second, When both the parents of a child are slaves, 
the child is also a slave, and if they belong to one owner 
the child is his exclusive property. If the parents belong 
to different owners, the child is their joint property in 
equal shares. If there was a stipulation that the child 
should be the property of one of them, or that the share 
of one of them in the child should be greater than that of 
the other, effect must be given to the condition. When 
one of the spouses is free, the child is to be affiliated to 
him or her, whether the free parent be the father or the 
mother,' unless the master of the other had stipulated 
that the child should be a slave, in which case effect must 
be given to the condition according to the most approved 
doctrine. 

Third, When a freeman has married a slave without 
the permission of her master, and, before obtaining his 
approval of the contract, has connubial intercourse with 
her, knowing the illegality of the connection, he is a zanee 
or fornicator, and a liable to the hudd or punishment 
specially appointed for the offence. If the slave were 
also aware of the illegality she has no right to dower, and 
any child of which she may be delivered is the slave of her 
owner. K, on the other hand, the freeman were ignorant 
of the unlawfulness of the contract, or there is any 
semblance of right in the case, he is not subject to the 
hiuid, but is liable for dower, and the child is free, though 
his father is bound to make good to the owner of its 
mother the value of the child as of the day on which it was 
bom alive. So also if a freeman should enter into a con- 
tract of marriage with a slave on the faith of her own allega- 
tion that she is free, he would in like manner be liable 
for her dower, though some of our doctors are of opinion 



' According to the Hanifites, the child follows in all cases the 
condition of its mother. — D., p. 363. 
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tliat the liability is only for a tenth of the dower if she 
is a virgin, and half a tenth if she is not so ; and her 
children by him are slaves, but it is incumbent on him to 
ransom them by paying their value, which the master is 
bonnd to accept, and to surrender them to him on these 
terms. If the husband has no property he may work out 
their ransom by emancipatory labour ; but whether, if he 
refuse to do so, it is incumbent on the Imcm^ to ransom 
them, is a question on which there are different opinions, 
some maintaining the affirmative, in reliance on a weak 
or insufficiently authenticated tradition, while others insist 
that tiie ransom is by no means incumbent on the Imam^ 
because the father is liable for the value of the children. 

Fowrth. When a man has married his male to his A master 
female slave, some are of opinion that it is incumbent on J||^^^^ 
him to give her something by way of portion, while others to hia 
maintain that it is not so ; and it were, perhaps, more in g^* fg 
accordance with the general principles of law to say, that not bound 
it is proper and becoming in him to make her some allow- ^fihw* 
ance on the occasion of her marriage, but by no means an by waj of 
incumbent duty. If he should die, his heirs have the P^^^ 
option of either allowing or cancelling the contract.* But deathf his 
the slave herself has no option in the matter. heirs may 

Fifth. When a slave has married a free woman, with Swriage.^ 
knowledge on her part that it was without the permission a free wo- 
of his master, she has no rieht to dower, nor even to ™?^ ^^' 

. o 7 rying a 

maintenance, if she were also aware of the unlawfulness of slave 

such an union, and her children are slaves ; but if she ^^^^^.^^ 
' , ' permis- 

were ignorant of its illegality, they are free, without any sion of 

liability on her part for their value. K connubial inter- ^' n™*^*^' 

course has taken place, she is also entitled to dower as entitled 

against the slave, for which he may be sued if he should ^® ^ower. 
ever obtain his freedom. 

Sixth. When a male slave has married a female slave The issue 

belonging to another than his own master, the children of ^f * ^^' 

the marriage belong to the masters jointly, whether they between 

^ Head of the Mussulman community. 

' £?en, it would seem, though the marriage had been sanctioned 
by him. — See po$t, p. 50^ as to purchaser's power to cancel. 
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slaves be- both allow or refuse their assent to the mamage. But if 
mffS^nt^^ one only assents, the children belong exclusively to the 
masters other. ^ So, also, if a male slave should have illicit inter- 
ioin^^pro- ^^"^^^ ^^^^ ^ female the property of another, the child 
perty. would belong to the master of the latter. 
A person Seventh, If a person should marry a female the pro- 

ri^^aTlave V^^Y ^^ several owners, and should purchase the share of 
belonging one of them in his wife, that would cancel the marriage, 
cwnira ^^^ ^^ would be no longer lawful for him to have connubial 
and pur- intercourse with her. Even though the other partner 
shareof ^ sbould allow the marriage subsequently to the purchase, 
one of that would not remove the prohibition. Some, however, 
prohibited ^^® ^^ opinion that sexual intercourse with her would 
from con- thereby be rendered lawful, but the opinion is not well 
tercouiw supported. If he were merely to legalize her to him,* 
with her. that, according to others, would render their intercourse 
lawful, and there is a report to that effect. But this has 
Because a also been denied, because the cause which renders sexual 
^nnoTbe ii^^^rcourse lawful does not admit of division. In like 
lawfully manner, if one were the owner of half a partially eman- 
by^virtue <^ip^t®<l woman, it would be unlawful for him to have such 
of twodis- intercourse with her, either by virtue of his right of pro- 
rights. P^rty or of a permanent contract. Some, however, have 
said that it would be lawful if the contract were by mootd 
restricted to a particular time, and there is a report to that 
effect ; but the doctrine is still open to doubt and difficulty 
for the reason just mentioned. 

As adjuncts to the marriage of slaves, it is necessary 
to consider the effects of Emancipation, Sale, and Divorce. 
A female I. As to the effect of Emancipation on the marriage of 

when slaves. When a female slave is emancipated, she may 

emanci- cancel her marriage, whether the husband be free or a slave, 
an option Some of our doctors have made a distinction between the 
and may two cases, which seems more agreeable to the general 
principles of law.* The option thus allowed to her must, 



cancel her ^^-^^j^i^^ ^f 1^^ 6 
marriage. 



* See pott^ p. 54. 

^ That is, that she has the option only when he is a slave, as is 
apparent from what follows. 
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however, be exercised immediately. When a male slave But a 
is emancipated, neither he nor his master has any option, ^^ ^^ ^^ 
nor has his wife, whether she be free or a slave ; for, as such 
she was satisfied with her husband when he was a slave, ^^ ^^' 
much more should she be so now that he is free. But if 
they were both the slaves of one master, who emancipates 
them both, she has her option, notwithstanding the eman- 
cipation of her husband. And the result would be the 
same if they were the property of different owners, who 
concurred in emancipating them at the same time. 

The emancipation of a female slave may be lawfully Theeman- 
made the subject of her own dower, and the contract may ^Temale*^ 
be established against her by making the word of contract slave may 
precede that of emancipation, as, for example, by the j^^^t^^of "^ 
man's saying, " I have married thee, and emancipated dower, 
thee, and made thy emancipation thy dower ; " for if the 
emancipation were placed first, she would have a choice 
being free, and might either accept or reject the proposal. 
But it has been said that this is not necessary, for phrases 
joined together are but one sentence ; and this is correct. 
It has been further maintained by some that the word of 
emancipation should have the precedence, for the woman 
is already lawfril to her master, and there can be no neces- 
sity for a contract when the right of enjoyment is already 
established by virtue of the right of property. The first 
opinion, however, is the most common or generally received. 

An oom-^wulvd, or mother of a child, is not emanci- An oom-i- 
pated till after the death of her master, and then only out ^^^^^ 
of the child's share in his estate.* If the share is insuflS- pted at 
cient to make up her value, she must herself perform {^j,™^" 
emancipatory labour for the excess, her child being in death, out 
nowise liable to work on that account. Some of our child's 
doctors, however, maintain his liability; but the first share in 
opinion is more agreeable to the principles of the law. * 

K her child should die during the lifetime of its father, and, if her 
she returns to a state of absolute slavery, and may be ^^j^^^ 

^ According to the Hanifites, Bhe ifl emancipated out of the whole 
estate.— 2>., p. 378. 

PART U. E 
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lawfully sold. And even while her child is alive she may 
be lawfully sold in payment of her original cost, if still 
due, and her master has no other property besides herself. 
Some of our doctors go so far as to maintain that she may 
be lawfully sold after the death of her master for the 
payment of his debts, though there may be no original 
cost (or, in other words, though she may not have been 
purchased, or if purchased, though her price be no longer* 
due), when the debts absorb the whole estate so as to leave 
nothing after they have been paid. If, while her price is 
still due by her master, he should marry her, making her 
emancipation her dower, then get her with child, and 
finally die insolvent as to her price, she may be sold on 
account of the debt. But whether her child would, in 
such circumstances, revert to a state of slavery, is a 
question as to which, though it has been answered in the 
affirmative on the ground of a report by Husban ben Salimy 
yet the more approved doctrine on the subject is that 
neither the emancipation nor the marriage is cancelled, 
and that the child does not revert to a state of slavery, 
his freedom and that of his master's having been once 
completely established.^ 



Sale of a 
married 
slave equi- 
valent to a 
divorce. 



II. As to the effect of Sale on the marriage of slaves . 

Where the proprietor of a female slave has sold her, 
this is equivalent to a divorce, the purchaser having an 
option either to allow or to cancel the marriage.® But the 
option must be exercised immediately, if he elect to cancel 
the marriage ; for if he is aware of the contract, and delays 
to cancel it, the contract is binding upon him. The same 
rule is applicable to the marriage of a male slave when 
he is married to a slave ; and even when he is married 
to a free woman and is sold, the purchaser has an option 
according to one tradition, but it is considered weak or 
insufficiently authenticated. When both the married parties 
are slaves and belong to one owner, who sells them to 

^ See further on the subject of the oomri-umlud in the 8ection on 
Isteelady p. 67. 

^ The purchaser has no such option by the Sanifeea code. 
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different purchasers, each purchaser has the option; so, 
also, if one person should purchase them both, he would 
have the like option ; or if the owner should sell only one 
of them, retaining his right to the other, the buyer and 
seller would each have an option, and the contract between 
the slaves would not be established without the consent of 
both ; while if there should be any children of the marriage, 
they belong to the master of the parents. 

When a man has given his female slave in marriage, If the sale 
he is entitled to her dower as already mentioned ; but if fl^Q;^^ 
he sells her before connubial intercourse, his right to it is slave 
extinguished, because the marriage on which his right was ^^^^ ^^ 
founded is cancelled by the sale. If the purchaser chooses fore con- 
to sanction the marriage he becomes entitled to the dower, ^^course 
because his sanction is like a renewal of the contract. If the seller 
the sale does not take place till after connubial intercourse, ^T^ ^ 
the first owner, that is, the seller, is entitled to the dower, her dower, 
whether the second, or purchaser, sanctions the marriage Other- 
or cancels it, because the right to the dower was completed retains it. 
by the intercourse while the slave was his property. On 
this point, however, there are various opinions, though the 
correct doctrine is as we have stated it. 

If a man should contract his male slave in marriage, Eflfect of 
and then sell him before connubial intercourse, it has been ^^^ 
said that the purchaser may cancel the marriage, and that slave on 
the seller is liable for half the wife's dower. But others n^juty 
of our doctors have denied both these propositions. ^or ^alf 

When a man has sold his female slave, and claims as ^^^ ^iso ' 
his the child of which she is pregnant, while the purchaser op the affi- 
refuses to recognize his claim, the assertion of the seller is t^e child 
not to be received in cancellation of the sale, but is to be of which a 
received as regards the aflSliation of the child, because it pregnant, 
is an acknowledgment which does not injure anybody.^ ^'^^'^aH 
The point, however, is subject to some doubt. by the 

seller. 

III. As to the Power to divorce, and its Effects on the The mas- 
n 1 ter of a 

naarnage of slaves. male slave 

^ Afcetiu in the womb is not included in the sale of the mother. 
— /fw. J)., p. 183. 

B 2 



has no 
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When a male slave, with the permission of his master, 
has married a free woman, or the slave of another, he can 
neither be compelled to repudiate her, nor can he be pre- 
vented from doing so. When, again, a man has married 
his male to his female slave, though the contract is a real 
marriage, and not the mere legalizing of sexual intercourse, 
still the power to separate them is in the hands of the 
master,*® and he may exercise it without the use of the 
word tuldk, or repudiation, as, for example, by saying, " I 
have cancelled your contract," or by ordering one of them 
to withdraw from the other. But whether such an expres- 
sion would have all the efiect of a tuldk is a question on 
which there is a difference of opinion, some answering it 
in the aflSrmative — so that, according to them, if it were 
repeated twice, with an intervening revocation, the woman 
would be prohibited to her husband until she were first 
married to another — while others maintain that the ex- 
pression would be a cancellation of the marriage, and this 
opinion seems to be more in accordance with the general 
principles of the law. If her husband should repudiate 
her, and she is then sold by her master, she must complete 
the iddut of repudiation. But must the seller subject her to 
any further purification than this iddut? This is a question 
that has been answered both in the affirmative and the 
negative, but the latter answer is most correct, because she 
has been already purified by the iddut, which is sufficient. 



Of two 
kinds. 

1. Where 
the right 
is to the 
person. 



Section Second. 

Servile Marriage, or the Marriage of Female Slaves hy 
Right of Property, 

This is of two kinds, according as the right is to the 
person or to the usufruct of the slave. 

I. When the right is in the person. There is no 
limit to the number of women with whom a man may 
lawfully have sexual intercourse by virtue of this right. 
He may also be the owner at the same time of a woman 

^^ He does not seem to have any such powers under the Hanifeea 
code. 
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and her mother ; but, when he has once had intercourse 

with either of them, the other is prohibited to him. 

Further, he may be the owner of a woman and her sister 

at the same time ; but, when he has once had intercourse 

with either of them, the other is prohibited to him until 

he parts with his property in the first. When he has 

done this, the second is lawful to him. So, also, it is 

lawful for a son to be the owner of a slave who has been 

enjoyed by his father, or for a father to be the owner of a 

slave who has been enjoyed by his son ; but neither can 

lawfully have sexual intercourse with one who has ever 

been enjoyed by the other. 

When a master has given his female slave in marriage, a married 

she is prohibited to him until a leffal separation has been ^f°^? 
* or slave 18 

made between her and her husband, and she has fulfilled prohibited 

her idduL if liable to observe one. Nor can the master ^ ^^ . .„ 
' ^ ^ ^ ^ master till 

cancel her marriage, otherwise than by selling her, which lawfully 

he is at liberty to do, when the seller will have an option, J^J^^e^ 

and may cancel it if he please. In like manner, it is husband. 

unlawful for him to look at any part of her person that 

may not be seen by others as well as a proprietor. 

Further, it is unlawful for a man to have sexual inter- So also is 

course, by virtue of a right of property, with any woman f^Qn^ho 

whom he holds in joint ownership with another. is only 

It is not lawful for the purchaser of a female slave to ?^, . 

. owner; 

have connection with her until she has undergone the and to a 
usual purification.** And if the slave is married, and he purchaser 
has once given his sanction to the marriage, he has no haaunder- 
power after that to cancel it. So, also, if he were aware ^o^^e P""* 
of her being married, and made no objection, he is pre- 
eluded from cancelling the marriage, or having connection the pur- 
with the woman, until she has been regularly separated ^^j ^ 
firom her husband, and has completed her iddut^ if liable marriage 
to observe one. But if he does not allow the marriage, ^I^^^^q 
there is no necessity for an iddut^ and purification is sane- 
sufficient to legalize his connection with her. tioncd. 

" That IB, till after one of her monthly courses^ or the lapse of 
forty-five days from the date of the purchase, provided she has 
arriTed at puberty.— /wi. 2>., p. 136. 



Digitized by VjOOQ IC 



54 MARRIAGE. 

Married It is lawful to purchase from enemies their married 

may iS women, and also their daughters, and from schismaticks '* 
purchased whatever they may have captured from enemies, 
mies ^°^" Every one who has become the proprietor of a female 

Purifica- slave, in any of the ways by which property may bo 
^^^^ acquired, is prohibited from having sexual intercourse with 

after every her until she has been purified by an occurrence of her 
tion of a ^o^ses. And if there is any delay in their appearance, 
female when the woman is of the proper age, she must observe 
^ an iddut of forty-five days. But there is no necessity for 

this if, at the time of his acquiring the right to her, the 
courses were actually on her, further than that he must 
wait for their completion. So, also, if she belonged to a 
just person, who informed him that she was purified, or if 
she belonged to a woman, or is an ayessahy that is, one 
who has despaired of ofiBpring, or is pregnant, none of the 
precautions would be necessary, except that in the last 
case their omission is accounted abominable. 
When it is When a man who is the owner of a female slave 
altCT ^a^ emancipates her, he may lawfully enter into a contract of 
contract marriage with her, and proceed to connubial intercourse 
ria^^pre- ^^^^ ^®^' without subjecting her to any purification, though 
ceded by in this case also it were better to do so. But if a man 
tSn!*^*^*' should emancipate a female slave after he has had connec- 
tion with her, it is not lawful for another to enter into a 
contract of marriage with her until she has observed an iddut, 
which, in this case, is three months, unless the emancipation 
were preceded by some toohrs or intermenstrual periods. 
Where the II. Where the right is to the usufruct of the woman. 
[^ „g^^. This involves a consideration of its form, or how the right 
fruct. may be conferred; and its laws, or the rules by which 

How the its exercise is regulated. And first as to its form or how 
^ ^ the right is conferred. This is done by saying, " I have 
confeired. made it lawful for you to have connection with her," or 
" I have given you the legal right to have connection with 
her " *' — and the right cannot be conferred by the word 
areeiit or commodate loan. But whether the word ibahut^ 

^' Literally, people of error, 

'^ Both expressions contain inflections of the word htdlu. 
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Which signifies to permit, is sufficient, is a question on 
which there are diflFereiit opinions — of which, however, the 
opinion which is in favour of its legal sufficiency is that 
which is best supported by traditional authority. With 
regard, again, to the words vmhvhtolcu (I have given to 
thee), to have connection with her, suvnvughtohu (I have 
authorised thee), and mulluktoku (I have conferred on 
thee), those who think that the word ibahut or permission 
is sufficient maintain the sufficiency of these also. But 
this is denied by those who insist that no form of 
expression can be lawfully employed for the purpose except 
some inflection of the word tnhleeU* 

Whether the expressions by which this right is con- Doubt as 
Btituted are in the nature of a contract, or of a transfer of J^e**®f ^^ 
usufruct, is a question on which there is a difference of right- 
opinion among our doctors, founded on a respect for female T^ ^ oon-'*^ 
chastity arising from an idea that sexual enjoyment is tract or a 
unlawful under any other conditions than contract or a ^^^^t. 
right of property ; but perhaps the more correct of the two 
opinions is the last, or that which makes it a transfer of 
usufruct. Whether, again, a female slave can be legalized 
to a male slave, is also a point on which there are two 
traditions. According to one of these, which is supported 
by the consideration that the legalization is a kind of grant 
or transfer, of which a slave can hardly be the recipient, it 
is forbidden ; while according to the other, which is sup- 
ported by the consideration that it is only a permission, 
of which a slave is quite capable, it is lawful when a 
particular female is indicated. Moreover, the last of the 
two traditions seems to be most agreeable to the general 
principles of the law. 

A moodvhburah ** and an oom-i-vmlnd ** may be legal- A moodnb- 
ized like an absolute slave. But when a man is only the ^d oom-i- 
partial owner of a slave, and she surrenders or legalizes ww7t«f may 
herself as to the other part, the transaction is not lawful ; jectof this 
transao 

" An increased infinitiTS of hullu, tion. 

'^ A female slave with whom her master has entered into an 
a^ifTeement of tudbeer, or emancipation at his death. 

^^ Mother of a child to her master. 
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language 
in which 
it is con- 
ferred 



The child 
of a wo- 
man duly 
legalized 
is free. 



Inter- 
course not 
subject to 
the same 
restraint 
as under a 
contract. 



though if she were the joint property of several owners, and 
they all combined in legalizing her, it has been said that the 
transaction would be quite lawful. The difierence between 
the two cases is that a woman cannot legalize herself. 

Next as to the laws or rules by which the exercise of 
the right is regulated. 

First, The right is limited to what is strictly within 
the meaning of the language in which the permission is 
granted, or what the circumstances of the case demon- 
strate was clearly intended to be included. Thus, if the 
permission was to kiss, the licence is confined to kissing. 
So, also, if the permission is to touch, sexual intercourse 
is not included ; but a permission of the latter compre- 
hends all other kinds of dalliance. If the permission is 
to employ the woman in service, she cannot be used for 
sexual enjoyment; and if the permission be for sexual 
enjoyment, she cannot be employed in service. If she is 
enjoyed without having been duly legalized, the man who 
has had intercourse with her is a sinner, and is bound to 
make compensation to her owner, and any child which 
may be the fruit of such intercourse is a slave and such 
owner's property. 

Second. The child of a female slave who has been duly 
legalized is free ; and if freedom is expressly stipulated for 
when the word ibahut or permission is employed, the child 
is free in that case also, without any manner of doubt, and 
there is no way of proceeding against the father; but in 
the absence of any such condition it has been said that the 
father is bound to ransom the child by paying its value. 
It is, however, maintained, on the other hand, that he is 
under no such obligation, and this is the better founded of 
the two opinions. 

Third. There is no objection to sexual intercourse with 
a slave though there is another person in the same apart- 
ment with her ; nor to the sleeping between two slaves, 
though this is abominable in the case of free women. It 
is also abominable to have connection with a fajirah, or 
woman of bad character, or with one who was bom of 
fornication. 
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Section Third.'^ 
Oflsteelad}^ 

This requires the explanation of two matters. First, 
how it is constituted; and, second, the laws relating to 
the oom-i-^wulvdy or mother of a child. 

I. Isteelad is constituted by a female slave bearing a Constitu- 
child to her master while she is his property ; for if a man ^^^^^_ 
should beget a child on the slave of another, she would not ingachild 
become his oomrd-midvdj though he should afterwards be- ^g^ 
come her proprietor. If a man should beget a child on while bis 
a free woman, and subsequently become her proprietor, P^^^J' 
she would be his oomri-^ulud^ according to the Sheikh ; 

but not so according to a report of Ebn^i-Warid, But if 
a man should have connection with a slave impledged to 
him, and she should become pregnant in consequence, she 
would be his oowr-i-wulud, and the result would be the 
same if a zimmee^ or infidel subject, should have connec- 
tion with his female slave, and pregnancy should ensue ; 
but here, if the slave be converted to the Mussulman reli- 
gion, the master would be obliged to consent to her sale. 

II. The laws relating to an oom-i-^mlud. 

First, An oom-i-vndud is a slave, and is not enfran- Oom-uwu- 
chised by the death of her master, but out of the share of ^° W^ 
her child in his estate.'® The master, however, is not at by mere 
liberty to sell her so long as her child survives, except only ^^ ^m- 
on account of her own price, when he has bought her on ter ; 
credit, and has no other means of defraying the debt. 
But if the child should die, the mother returns to a state 
of absolute slavery, and may be lawfully sold, or otherwise 
disposed of at the pleasure of her master. 

'^ This short section has been introduced here from p. 368 of the 
original. 

'^ The word means literally to claim a child (i>., p. 377), but here 
it is employed in a somewhat diflerent sense. 

'' According to the Hanifites she becomes absolutely free at the 
death of her master. — i>., p. 378. 
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but is Second, When her master has died, leaving her child 

k^r^chiJd's surviving, she is entitled to emancipation out of the share 

share in of the child in the master's property, and if the share be 

^ * insufficient, she is to be emancipated pro tantOy or as far as 

the share will go, and to work out the remainder of her 

value by emancipatory labour. 

A bequest Third. When the master has made a bequest to his 

i-fvtdud^ oom-irwvludy though some of our doctors maintain that 

her mas- the legacy is to be paid to her, and she is still to be eman- 

applied to cipated out of the portion of the child, the better opinion 

her en- seems to be that the legacy is to be first applied to her 

j^t emancipation, and that it is only the balance, if the legacy 

before should be insufficient for the purpose, that can be taken 

thrshare ^^^ ^^ *^® portion of the child. 

of her Fourth, When an oorrtr-i-wvlud has committed an 

offence, the fine or compensation due on account of it 

or com- attaches to her person, which her master is obliged to 

pensation ransom, but to what amount is a question on which there 

fences IS a difference of opinion, some saying that it is the less of 

^h^^h *^^ sums, viz. the irish^ or established compensation of 

attaches ' *he offence, and her value, while others maintain, with 

to her more appearance of truth, that it is the irish, whatever that 

may be. He may, however, surrender the slave herself, if 

he please, to the person against whom the offence has been 

committed. And it is reported as from Abee AbdooUahy on 

whom be peace, that the master is personally liable for 

trespasses by her on the rights of individuals, but that if 

it be against a jttmatdy or collection of persons, he has an 

option, and may either ransom her or surrender her to the 

persons injured, or their heirs, in proportion to the extent 

of the offence. 
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CHAPTER IV. 
of causes for which marruge may be cancelled. 

Section First. 
Personal Blemishes in Man and Woman, 

The personal blemishes of a man are three in number : Blemishes 
Insanity, Eunuchism and Impotence. ° * ™^* 

The Insanity of a husband empowers his wife to cancel Insanity, 
their marriage, whether the insanity be continued or occa- 
sional, and so also when it is supervenient or occurs after 
the contract, and whether before or subsequent to connubial 
intercourse. With regard to supervenient insanity, it has 
sometimes been made a condition of its being a cause for 
the cancellation of marriage, that the man should not have 
understanding suflScient to recognize the stated times of 
prayer, but the soundness of this opinion is at least liable 
to doubt. 

Eunuchism is the loss of both the testicles, and in- Eunuch- 
eludes in its meaning their actual destruction by castration. ^*™* 
This is a cause for the cancellation of marriage when it 
has occurred before the contract; and even when it is 
supervenient to it, according to some of our doctors ; but 
this opinion is not to be relied on. 

Impotence' is a cause for the cancellation of marriage, Impo- 
though it should not occur till after the contract, provided, *®'*^* 
however, in this case, that the man has had no sexual inter- 



^ Inin, A definition of the tenn is given in the text, which may 
1)6 dispensed with, as its meaning is sufficiently expressed by the 
English word. 
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Blemishes 
in a wo- 
man. 
Insanity. 



Joozam. 
Bwr%, 



Kurn. 



Ifzao, 
Vrj, 



course either with his wife or another woman ; for if this 
has occurred, though only once with his wife, or if, while 
impotent with regard to her, he has had connection with 
another woman, the wife has no option according to the 
most approved doctrine. So, also, if he has had connec- 
tion with his wife against nature,* though impotent in the 
natural way, she has no power to cancel their marriage. 
Whether, again, jvh or the removal of the penw only be a 
sufficient cause for cancellation, is a point on which there 
is a difference of opinion ; but, according to the opinion 
which is the more agreeable to the general principles of 
the law, it does enable the wife to cancel her marriage, 
provided, however, that so much of the stump has not been 
left as is sufficient for coition. 

A man cannot be rejected for any other cause than one 
of these above mentioned. 

The blemishes of a woman are seven in number : in- 
sanity, joozam^ burSy hum, ifzao, blindness, and wj. 

Insanity is a total derangement of the intellect, and 
an option is not established by slight aberrations which 
easily subside, or by stupors, though of frequent occurrence. 
But if these are confirmed or permanent the option is 
established. Joozam^ is a disorder in which there is a 
drying up, or withering of the members, and a falling 
away of the flesh. Burs ^ is a whiteness which appears on 
the surface of the body from an excess of the humours ; 
but if there is any room for doubt as to the symptoms, 
this does not give the power of cancellation. Kurn is 
sometimes described as a fleshy protuberance, and some- 
times as a bone growing in the womb, which prevents 
coition. Ifzdo is the two passages of nature becoming one.* 
With regard to Urj there is some doubt; but it seems 
more agreeable to traditional authority to include it among 
female blemishes when it amounts to actual lameness. 



' There are two traditions with regard to this practice, and though 
according to the more generally received of these it is not unlawfal, 
yet it is deemed to he utterly abominahle. — Shuraya, p. 260. 

' Black and white leprosy according to Im, D., p. 82. 

* See antCf note, p. 26. 
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Rutuh * has been placed by some among the blemishes of Rutuk. 

a woman which give a right to cancel marriage, and when 

it has prevented coition from the beginning, there seems 

to be ground for this opinion, on account of the privation 

of sexual enjoyment, — that is, when it cannot be removed 

or has resisted the usual remedies. 

A woman cannot be rejected for any other than, the 
seven blemishes above mentioned. 

Section Second. 
Laws relating to Blemishes. 

First. Blemishes in a woman that existed before the A blemish 
contract aflTord a cause for the cancellation of marriage; J^^'b^ 
but it cannot be cancelled on account of any that occur a ground 
after the contract and donnubial intercourse. With regard, ^Ji^ 
again, to those that occur after the contract but before must have 
such intercourse, there is room for doubt ; but, according to th^thne* 
the opinion that is best supported by traditional authority, of the 
they are not a sufficient cause for cancellation, and this is 
corroborated by the consideration that at the time of the 
contract it was free from objection. 

Second, The option of cancellation must in all cases be The right 

exercised immediately, for if a blemish be known to man ^ <»ij<»l 

must be 
or woman, and they do not hasten to cancel the contract, exercised 

it becomes binding upon them. And the rule is the same ^?^^' 

in the case of option on account of tudlees or deception. 

Third, Cancellation on account of a blemish is not Cancella- 
tuldJe or repudiation. Hence, it does not give occasion for bi^mish is 
halving the dower,* and is not reckoned in making up the not repu- 
number of three repudiations. diation ; 

Fourth. A man may lawfully exercise his right of and does 

cancellation without the intervention of a judge. And a ^^^^^h 

woman may do so also. True, that in establishing im- interven- 

potence a judge is required to fix the period allowed to ^^^^^ * 

the man in such cases to test his inability. But on the except in 
'. _____ the case of 

* Female organs so narrow as only to allow a passage for the J^^" 
urine. — Johnson's Arab. Diet. 

^ That is, in case of cancellation before coition. 



contract. 
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expiration of the prescribed period, ste can cancel the 
marriage of herself when no connubial intercourse has 
taken placed 

Fifth, When there is a difference between the parties 
as to the existence of the blemish, the word of the denier 
is to be received in the absence of proof. 

Sixth. When a husband has cancelled his marriage for 
one of the blemishes before described, and this is done 
before consummation, the wife has no right to dower ; but 
if it is not done till after consummation, she is entitled to 
the full amount specified in her contract ; for the right being 
once established by coition, is so completely confirmed that 
it cannot be extinguished by cancellation. The husband, 
however, has a right of recourse against the person by 
whom he was deceived. In like manner, if a wife should 
canbel her marriage before consummation, she has no right 
to dower, except in the single case of impotence ; while 
if she does not cancel it till after consummation, she is 
entitled to the full sum specified in the contract. So, also, 
where the blemish for which the marriage has been can- 
celled is the husband being an eunuch, the wife is equally 
entitled to her full dower if coition has taken place. 

Seventh, Impotence is not established without the 
husband's acknowledgment before the judge, or proof of 
a previous acknowledgment by him, or by his refusal to 
swear. If there is none of these, and the wife prefers 
a claim on the ground of impotence, the word of the 
husband is to be received when confirmed by his oath. 
Some, however, contend that he should be placed standing 
in cold water, and that if there is a contraction of the parts, 
judgment should be given according to his assertion, while 
if they remain relaxed, judgment should be given in favour 
of the woman. But no reliance is to be placed on this 
experiment as any test. If impotence has been established 
against the husband, and he subsequently alleges con- 
nubial intercourse with his wife, credit is to be given to his 
assertion when confirmed by his oath. And if he alleges 

^ According to the Hanifites, a decree of separation by the judge 
seems to be necessary. — D,, p. 847. . 
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that he has had coiinection with other women, his word 
is still to be received if accompanied by his oath. Bat 
judgment should be given against him if he refuse to 
swear. Some, however, maintain that in this case the oath 
is to be tendered to the wife, and the opinion is recom- 
mended by the usual course of procedure in cases of 
refusal. 

Eighth. When impotence has been established, and Coaneto 
the wife is patient, or declines to proceed in the matter, J* ^^u^, 
nothing further is to be said ; but if she insists on bringing fore the 
it before the judge, the case is to be postponed for a year 3"^®- 
from the day of her appeal to him, and if, in the interval, 
connubial intercourse takes place, or the husband has had 
connection with another woman, the wife has no option ; 
but if nothing of the kind has happened, she has a right 
to cancel her marriage, and has a right to half the dower. 

Section Third. 

TvMees^ or Deception, 

Where a man has married a woman on condition of a man 

her being free, and she proves to be a slave, he has a right "^ ™*'" 

to cancel the marriage, even though connubial intercourse woman on 

should have taken place. Some go further and say, that ^^^^*^^^ 

the marriage is void ; but the first opinion is better ing free, 

founded on traditional authority. If the marriage is "^^♦^*°" 

cancelled before coition, the woman has no right to dower; marriage 

but if the cancellation does not take place till after it has li!^® .^ 

* ^ proves to 

occurred, her right to dower is fully established. Some be a slave, 
say, however, that the dower named in the contract is 
extinguished, and that her master can claim only the 
tenth if she were a virgin, and half th^ tenth if she were 
not so ; but the first opinion seems to be more agreeable 
to the general principles of the law. And the husband has 
a right of recourse for a refund of whatever he may be 
obliged to pay, against the person who practised the decep- 
tion upon him. K that person were the master of the 

^ Literally, ** concealment of faults/' 
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slave, some of our doctors are of opinion that the marriage 
is valid, and the wife made free by virtue of his declaration, 
if the words of which he made use were such as can fairly 
be construed to imply emancipation, while if they cannot 
bear that construction, she is not emancipated, but has no 
right to dower. If the woman herself were the deceiver 
her master is entitled to compensation for the enjoyment of 
her person ; but the husband is entitled to a refund of it 
as against the woman herself if she should ever be emanci- 
pated ; and if he has actually paid her the dower, he may 
immediately recover whatever of it may be still in her 
hands, and proceed against her for the remainder when she 
has obtained her freedom. 

When a woman has married a man on condition of his 
being free, and he proves to be a slave, she has power to 
cancel her marriage before or after connubial intercourse ; 
but if the marriage is cancelled before it, she has no right 
to dower, while her right to it is fully established if the 
cancellation does not take place till after coition. 

When a man has contracted with another for his 
daughter on condition of her being the child of a free 
woman, and it proves that her mother was a slave, some of 
our doctors maintain that he has a right to cancel the 
marriage ; and it would seem that he has such an option 
when there was an express stipulation to that effect ; but 
not so, if the contract were in general terms. If he should 
avail himself of his option, and cancel the marriage before 
coition, the woman has no right to dower; but if the 
cancellation does not take place till after coition, her right 
to dower is fully established, the husband having at the 
same time a right of recourse against the deceiver for a 
refund of it, whether he be the father of the damsel or 
another person. 

If a man should marry his daughter to another as the 
child of a free woman, and should send him, instead of her, 
his daughter by a slave, the husband may return her to 
her father ; but if coition has taken place, he is liable for 
her proper dower ; for which, however, he is entitled to a 
refund frx^m the father, who must also restore to him the 
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daughter whom he had actually married. So also may may re- 

every one act to whom another than his own wife has been but\ ^^* 

brought, whom he supposes to be his wife, whether the liable for 

woman be higher or lower in degree than the person whom dower^f^' 

he has married. coition 

When a man has married a woman stipulating for her pia^g 

being a virgin, and finds that she is not so, he has no Amanwho 

power to cancel the marriage, because the marks of virGfinity marbles a 

1 1 1 Ti IT 11 woman on 

may nave been destroyed by some concealed cause other than condition 

coition. But he is entitled to a deduction from the dower ^f her 

equivalent to the difference between the dower of a virgin virgin, has 

and one who is not so. Some, however, maintain that the ^^^f ^he 

amount to be deducted is a sixth of the dower, but this is marriage 

erroneous. ^^ ^**® ^ 

proves to 

When a man has taken a woman in mootd, or by tem- be other- 

porary marriage, and finds that she is a KiMeeahy he ^^®' 

has no power to cancel the marriage, without giving up his ^ry mw- 

right to her during the time or period for which the marriage "^^ <5*^" 

has been contracted ; nor can he deduct any part of the cancelled 

dower. And even though the contract were a permanent because 

one, the result would be the same according to one of two is not a 

opinions on the subiect. If, indeed, there were a positive '»^«^j- ^^ 

T . 1 1 1 n 1 «j^ I. 7 1 . wa^iinthe 

condition that the woman should be a Mooslima/i, there is absence of 

no doubt that he would have the power of cancelline: the *° ®^P^^ 

, . . condition. 

marriage should she prove to be of a different religion. 

When two men have married two different women, and Case of 
the wife of each has been brought to the other, and he has hayj^^^e 
had connection with her, each of the women is entitled to wives of 
her proper dower as against the man who has had such brought to 
connection with her, and must be restored to her own them on 
husband, who is liable to her for the dower specified in her gf^thefr 
contract; but it is unlawful for him to have connubial marriage, 
intercourse with her until the expiration of her iddnt on 
account of the first connection. If both the women should 
die during the iddut, or the husbands should die, each of 
the men would inherit to his own wife, and each of the 
women inherit to her own husband. 

In every place in which we have judged the contract to Whenever 
be void, the wife is entitled, when connubial intercourse jg y^i^ ^^ 
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initio, the has taken place, to her proper dower, and not to the dower 
rntftled to appointed for her by the contract ; and in every place in 
the proper which we have judged the contract to be valid, the wife is 
and wier- entitled, on cancellation of her marriage, to the full dower 
ever it is specified. It is maintained by some of our doctors that if 
cancelled, ^^^ marriage is cancelled on account of a blemish ante- 
she is en- cedent to coition, the proper dower is due, whether the 
the dower blemish were in existence before the contract, or did not 
specified occur till after it ; but the first opinion is more agreeable 
to the general principles of the law. 
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CHAPTER V. 
Of Muhr or Dower. 

Section First. 

Valid Dower. 

Anything whatever which is capable of being legally Anything 
acquired, whether it be substance or usufruct, is a valid ^ i^^^ 
subject of dower ; and marriage may be lawfully contracted fully ?p- 
for the usufruct of a freeman, that is, for service to be Smy be the 
rendered by him in the teaching of a trade or instruction aubject of 
in a chapter of the Kordn, or any other lawful business, or 
even for the personal service of the husband himself for a 
stated period, although some of our doctors have prohibited 
the latter on the authority of a report, which, however, is 
but weakly authenticated, and further, falls short of the 
prohibitive sense which these doctors have put upon it. 

If two zvmmees^ or infidel subjects, should contract Things 
marriage together for wine, or a hog, the contract would to Mussul- 
be valid, because these are things which may be lawfully mans may 
acquired by them. But if both or either of them should gubject of 
embrace the faith before possession has been taken of the dower 
dower, the husband must deliver its value, as the thing zimtM^. 
itself is incapable of being the property of a believer. And 
it makes no diflference whether the subject of the dower 
were specific, or engaged for in general terms, and left on 
the responsibility of the husband. If both of the parties 
to a contract in which wine or a hog is the dower, be 
Mooslims, or professors of the faith, or the husband only 
be a Mooslimj some doctors have pronounced such a con- 
tract to be null, and others have supported its validity, 

F 2 
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decreeing the myJir-ul-miihl^^ or proper dower to the wife, 
in the event of coition. According to a third opinion, she 
is to receive the estimated value of the wine or hog ; but 
the second opinion is most generally approved. 

There are no bounds to the quantity or value of the 
dower, which is left entirely to the will of the husband and 
wife, so long as it is capable of appreciation, that is, not 
totally destitute of value, like a single grain of wheat, for 
example.'* Some of our doctors have declared that a dower 
cannot legally exceed the muhr-ul^oonnut, or the dower 
bestowed by the Prophet on his wives, and have declared 
that any excess over that amount must be returned to the 
husband ; but this opinion is not to be relied upon. 

It is sufficient in the assignment of dower that the 
article which is the subject of it be seen, if produced, 
although of unknown measure or weight, like a heap of 
grain, for instance, or a bit of gold ; and it is lawful to 
marry two or more women for one dower, which must in 
that case, according to some of our doctors, be divided 
equally among them, or, according to others, in proportion 
to their proper dowers, — which latter opinion is more 
agreeable to the general principles of law. 

If a man should marry a woman for a servant or slave, 
in general terms, without his being seen or described, a 
slave of medium value must be delivered to her ; and the 
same rule applies to a heyt, or house, stipulated for in 
general terms, founded on a report by Aly Ebn Ally 
Humzah ; as also to a dar^ or mansion, as recorded by 
Be7i Ahy Ameer from some of our doctors, quoting the 
authority of Airy al Iltisn,^ on whom be peace. 

If a man should marry a woman " according to the 
Book of God, and the soonnut^ or traditions, of his 
Prophet," without any specification of dower, she is to 
receive, in that case, five hundred dirhems. If, again, a 
dower is specified for the woman, and also something for 



* Usually pronounced muhrH-misl in India. 
' According to the Hanifites, the lowest amount of dower is ten 
dirhems.— D.y p. 02. 

^ The Imam Moosey Reza. 
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her father, the hnsband is legally bonnd only for the first, 
and the stipulation in favour of the father is of no avail. 
It is otherwise where a husband endows his wife with a 
dower, and stipulates that something is to be given out 
of it to her father ; for in that case both the dower and 
the stipulation are valid, in opposition to the former 
example. 

It is indispensable in marriage contracts that the The dower 
dower be specified in such a manner as to remove all JJ^^^^ 
doubt and uncertainty. Thus, if the dower agreed upon as to re- 
be instruction in a chapter of the KortLn, the chapter must ^^, 
be specified ; and if it is left in general terms the dower tainty. 
mentioned is invalid, and the woman must receive her 
proper dower in the event of consummation. Whether, 
also, the mode of reading * must be specified, is a question 
which some have answered in the affirmative, and others 
maintain that it is not necessary, but that the husband 
must instruct her in a manner that is lawful, — which last 
opinion appears to be the best founded. Should the wife 
direct him to instruct another in her room, this is not 
incumbent upon him, as not included in the stipulation. 

If a husband should assign as the dower of his wife If a thing 
the teaching her a business in which he is not expert, or J^^^^^ 
a chapter of the Kordn of which he is ignorant, such dower proves to 
is nevertheless valid, for the engagement is established on ^i"^r ^'t 
the husband's responsibility ; and if he is unable to perform the pro- 
it himself, he is bound to pay the hire of such instruction. ^^ J^^. 
If, again, he assign to her as dower a vessel said to contain band, its 
vinegar, and it afterwards appears that the contents are must be 
wine, some of our doctors have maintained that she is given in- 
entitled to have the value of the wine as if it were lawful, 
and others a similar quantity of vinegar, which latter 
appears to be the better opinion. In like manner, should 
he assign a particular slave, and if it afterwards appears 
that the person is free, or the property of another, the 

* This caae has a reference to the seven different modes or tones 
prescribed for reading the Kordn in the science of reading the sacred 
book, which is considered, in Arabia, a most important branch of 
study. 
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woman is to receive a slave of like valae as the person 
mentioned. And if he should marry her for one dower 
privately and another openly and in public, the first is 
her dower.* 

The husband is responsible for the dower. If, then, 
it should perish before delivery, he must make good its 
value at the time of its loss, according to the most com- 
monly received doctrine among us ; and if it is found to 
be blemished, the wife may return it on account of the 
defect. But if it should be blemished after the contract, 
it has been said that she has an option, and may take 
either the thing itself, blemished as it is, or its value. It 
were better, however, to say that she has no title to claim 
its value, and can only take the thing itself, with a com- 
pensation for the blemish. 

A woman may refuse to surrender her person till she 
has received delivery of her dower, whether the husband 
be wealthy or in straitened circumstances. But whether 
she can do so after the marriage has been consummated, 
is a question that has been answered both in the affirmative 
and the negative. The latter opinion, however, is the 
more conformable to the general principles of law, because 
fruition is a right in the husband to which he is entitled 
by the contract. 

Moderation in the amount of the dower is commend*- 
able ; and to exceed the muhr-uUsoonnuty or dower of the 
traditions (five hundred dirhems), is abominable. As it 
is, also, for a husband to have connubial intercourse with 
his wife till he has first paid her the dower, or at least 
some part of it, or has given her something else as a 
present or gift. 

Section Second. 

TufweeZy or Oratuitous Surrender, 

Tufweez This is of two kinds, Tufweez-ooUBoozd^ or surrender 

kinds.^ of the person,* and Tufweez-^oUmuhrj or surrender of the 

^ See Digest, note on p. 118. 

® Literally, m*vum genitale mulieris. 
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dower. By the first is to be understood a contract, in i. When 

which no mention whatever is made of dower, as if an ^P ™®^" 

' tion 18 

agent should say, " I have married thee to such an one," made of 
or the woman herself should say, "I have contracted myself ^^^^^ *° 
in marriage to thee," the man saying, " I have consented." tract. 
This species of contract includes the following cases : — 

First, The mention of dower is by no means a con- A present 
dition of validity in a contract of marriage. If, therefore, ^^^ to 
a person should marry a woman without any mention of the wo- 
dower, or with an express condition that there shall be ^o,J^ 
none, the contract would be valid. And if he should before 
divorce her before consummation, she would have no right her p^^'r 
to dower, though entitled to a mootdt, or present, whether dower if 
she be free or a slave. But if divorced after consumma- divorced 
tion, she must receive her proper dower, having no claim aft«r it. 
to a present in that case. Further, should one of the 
parties die previous to coition and before settlement of 
the dower, neither dower nor a present can be claimed in 
such a case; and it is to be observed that the proper 
dower is not established in any case by virtue of the con- 
tract alone, but is determined by its consummation. 

Second. The muhr mithl^ or proper dower of a woman, Uow the 
is regulated by the nobility of her birth, the beauty of her §'^J^ ^ 
person, and the custom of her female relatives, provided present 
that it does not exceed the dower of the soonnut or five- J|^^^ 
hundred dirhems. And the mootdt or present is regulated 
by the condition and circumstanoe-s of the husband. Thus 
a rich man is to present his wife with a quadruped, a rich 
dress, or ten deenars ; a man of the middle class with five 
deenarSy or a dress of middling value ; and a poor man 
with one deenar^ a ring, or the like. Further, no woman 
is entitled to a present except a woman for whom no dower 
has been assigned, and who has been divorced before 
consummation. 

Third. If the parties agree, subsequent to their con- Dower 

tract of marriage, upon the settlement of a dower, it ^Jgd 

is legal and valid, for the right is with them, whether after mar- 

riage. 

^ Usually pronounced tnisl in India. 
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the amount agreed upon is equivalent to the proper dower, 
or is more or less than it, and whether the parties, or one 
of them, be acquainted with the proper dower or i^orant 
thereof, for the settlement of the dower rested with them 
at the first, and it is equally lawful to the end. 

Fourth, If a man marry a slave and then purchase her, 
the marriage is invalidated,® and she has no right either 
to dower or a present. 

husband's purchasing her, and she 

has no right to dower. 

Tiifweez Fifth, Tufvoeez^ or voluntary surrender, is established 

tTthe case ^^^7 ^^ ^^^ P^^ ^^ ** woman who is adult and discreet, and 
of women is not valid if made by a child or even a full-grown woman 
that is of a weak or facile disposition. If, again, a guardian 
should contract his ward in marriage for less than her 
proper dower, or without any mention of dower, though 
the contract would be valid the woman would be entitled 
to her proper dower in virtue of the contract alone. But 
this decision is liable to doubt on the principle that a 
guardian is vested with powers to act as he thinks best for 
his ward, and may therefore be trusted with the tufweez 
or surrender of her person, in confidence that it is for her 
benefit in the particular instance ; and this decision appears 
t;0 be the most proper. Supposing, however, the first to 
be correct, and that the husband divorces his wife previous 
to coition, she would on that supposition be entitled to 
half her proper dower ; whilst, according to the doctrine 
that we prefer she would be entitled to no more than a 
present. Further, it is lawful for a master to surrender 
his slave without any mention of dower, as he has an 
exclusive right to the dower. 

Sixth. When a master has contracted his slave in 
marriage without any mention of dower, and has sub- 
sequently sold her, the future settlement of dower rests 
in that case with the husband and the second master, 
should he ratify the marriage, and he alone is entitled to 



Case of a 
female 
slave 
being 
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without 
specifica- 
tion of 
dower, 
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^ According to the Hanifites, marriage is invalidated by either 
party becoming the proprietor of the other. — D., p. 203, and see ante, 
p. 38. 
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the dower without any participation of the first. Bat if 
her first master should emancipate her previous to the 
consummation of her marriage, and she should approve 
or be content to abide by the contract, she would herself 
alone be entitled to the dower. 

With regard to the second kind of surrender, or that Second 
of the dower, which is that kind of contract in which the ^i^^p^^ 
dower is mentioned in general terms and the amount left where the 
to be fixed by one of the spouses. When the husband is left to be 
the appointed judge, he is not restricted on the side of subse- 
either more or less, and may lawfully fix anything that he gxed. 
pleases ; but when the amount is left to the judgment of 
the wife, though she is in nowise restricted on the side 
of less she is limited on the side of more, and cannot 
lawfully exceed the dower of the soonnut, or five hundred 
dirhems. Should the husband divorce his wife before 
coition, and also before the settlement of the dower, the 
person to whose judgment the matter was left must 
immediately fix the amount, and the wife is entitled to the 
half of it ; provided that when the wife is the party invested 
with the power, whatever she awards must not exceed 
the dower of the soonnut. If the judge or referee should 
die before fixing the amount, and previous to coition, some 
of our doctors have said that the dower is cancelled, and 
the wife entitled only to a mootdt or present, while others 
insist that she has no right to either ; but the first opinion 
is supported by e3q)ress tradition. 

Section THmo. 

The Laws of Bower, 

These are comprehended in the following cases : — B,\%\it to 
First, When a marriage has been consummated before cancelled 
delivery of the dower, the right to it is by no means can- ^7 con- 
celled by the consummation, but remains a debt against tion, but 

the husband, for which he is responsible, however lone: or liusband 

alwavs re- 
short may be the delay in its payment, and whether it be sponsible 

demanded or not. There is indeed a report the other way, ^^^ ittiM 

but that has been set aside or abandoned. payment. 
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Consum- It is to be observed that by consummation, as a means 

what?"^' of establishing a right to dower, is to be understood actual 
coition, either naturally or against nature,* and the right 
is by no means established by mere retirement, as some of 
our doctors have maintained, *° the first opinion being better 
supported by traditional authority. 
When no Second, When no dower has been named in the oon- 

^^^ ^^ tract, but the husband has given something to his wife, 
cified, a and then consummates the marriage, it has been said that 
gift before ^j^^ thing so given previous to coition is to be accounted 
mation the dower, and that the wife has no right to demand 
Msum^ anything more after the coition, unless it was previously 
to be the stipulated that the dower should consist of something else, 
unl^* This is founded on an analogical exposition of a report, and 
otherwise is supported by the well-known opinion of our doctors, 
stipulated. TJiird. When a man has divorced his wife before con- 
titled to summation of their marriage she is entitled to half the 
half the stipulated dower, and if the whole were paid in advance, 
divorced ^^ is entitled to a refund of half of it if still in existence, 
before w)i- or half of a similar to it if the thing itself have perished, 
the whole or half of its value if a similar cannot be procured. If 

has been there should be any difference between its value at the 
paid, most . . i 

return time of contract and at the time of taking possession, the 

half, or its y^jf^ jg bound only for the lowest of the two values. If, 
value. ... . . . 

again, the identical substance remain in her possession, 

but it has become injured in some of its qualities, as, for 

instance, if the dower were an animal which has become 

blind of an eye, or a slave who has forgotten the trade 

in which he was instructed, the husband is in this case 

entitled to half the value, and cannot be compelled to take 

the thing itself, although this decision is liable to some 

doubt. If, however, the diminution of value should arise 

merely from a change in the price, he is entitled to no more 

than half of the article itself, as be is also, on the other 

hand, entitled to the half of it if an increase in its value 

should take place from a rise in the market price, because 



See ante, note, p. 60. 

And as is the doctrine of the Hanifite sect. — D., p. 96. 
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no reference can be made to value so long as the actual 
substance remains unchanged. Where, again, an essential 
increase of the substance has taken place, as by natural 
growth in the case of a young animal, or by an addition of 
fat in the case of a lean one, he is entitled only to half of 
the original value without the increase, and the wife cannot 
be compelled to make over half of the thing in its improved 
condition, according to the best founded opinion. Further, 
any produce of the original dower, such as the milk or 
young of an animal, is the exclusive property of the wife, 
and the husband is entitled to no more than half of what 
was specified in the contract. But if he had endowed her 
with a pregnant animal as her dower, half of both the 
animal and its ofispring would be his ; while if instruction 
in a trade were the dower, and he had divorced her before 
consummation, she would be entitled to half the hire of 
instruction, and if he had already instructed her previous 
to the divorce, he would be entitled to a refund of half the 
hire. 

Fourth, If a woman exonerate her husband from the Eflfect of 
dower, and he then divorces her before consummation, he J^^jon^^^' 
has a claim against her for half the dower; and in like wife of the 
manner if he should enter into a khool& with her, or ^®^®^J 
bargain for release from the marriage tie, in exchange for 
the whole dower, he would be entitled to have recourse 
against her for a refund of half of it, if he should divorce 
her before consummation. 

Fifth, Where a man has given his wife in exchange or a com- 
for her dower a fugitive slave, and something besides, and ^"the^^'^ 
then divorces her previous to coition, he has a claim dower for 
against her for a refund of half the original dower specified ^^^ *°^ 
in the contract, and not of that subsequently exchanged 
for it. In like manner, if he should commute it for any 
other article, either moveable or immoveable, restitution, 
in the event of divorce, takes place only in the original 
dower, and not in the article exchanged for it. 

Sixth, When a moodubburah has been assigned as ^^^l^ 
dower, and the wife is divorced (before consummation), the rah being 
slave becomes their joint property in equal shares, and ^^^er 
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must be set free on the husband's death. But some insist 
that the tiidJfeer " is cancelled by the assignment of the 
slave as dower, in the same way as a legacy, which, like it, 
takes effect only on the death of the testator, is cancelled 
by any disposal of its subject during his life ; and this 
seems more agreeable to the general principles of law. 

Seventh. When anything is stipulated for in a contract 
of marriage which is contrary to law, as, for example, that 
the husband shall not marry another wife during the life- 
time of the party with whom the contract is made, nor 
privately entertain a woman as his concubine, the condition 
is void, and the contract valid together with the dower. 
In like manner, if the husband should stipulate for the 
payment of the dower at a certain term, and that in the 
event of failure the contract shall be null, both contract 
and dower are binding and the condition void. If, on the 
other hand, it is stipulated that he shall not deprive her 
of her virginity, the condition is valid and binding, and 
should the wife afterwards consent to connubial inter- 
course, that also would be lawful on account of the general 
terms of the tradition. Some doctors have limited the 
obligation of fulfilling this condition to cases of temporary 
marriage alone, but the doctrine appears to be totally 
groundless. 

Eighth, If it be stipulated in a contract of marriage 
that the husband shall not take away his wife from her 
own city, it has been said that such a condition is binding, 
and there is a tradition to that effect. Should he further 
stipulate a certain amount of dower in the event of his 
taking her away to his own country, and somewhat 
less if she does not accompany him, and if after this 
he attempts to carry her away to an infidel city, she is not 
bound to comply, and is nevertheless entitled to the higher 
amount of dower. If, on the other hand, the removal is 
to a Mussulman city, the condition of the contract is bind- 
ing on her ; though this is liable to some doubt. 

Ninth, If a person divorces his wife, and remarries 

** See ante, note, p. 56. 
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her during the iddut, and again divorces her before coition, dower if 
she is entitled to half the dower. ^™* 

Tenth, If a woman makes a gift to her husband of half half dower 
the dower diffusively, and he then divorces her before ^^^' 
coition, he becomes thereby proprietor of the whole, but titles him 
has no further claim of recourse against her, whether the *? whole 
dower was a debt, or something specific ; because the gift divorced 
comprehends all that she had any title to. before 

Eleventh. If a husband should assign two slaves as his ivoslaves 
wife's dower, and one of them should die, he has a right of assigned 
recourse against her for half the surviving slave, and half and one * 
the value of the dead one. of them 

Twelfth. If an option is stipulated for in marriage, the option in 
contract is void.*^ But there is a difference of opinion upon marriage 
the point from a consideration, on the one hand, that the ^^pt 
marriage is fully established, because all the legal requisites when re- 
exist, and, on the other, that it is annulled by the option, ^l^Q dower, 
which is evidence of the absence of that complete satisfac- 
tion which is essential to the constitution of marriage. 
But if the stipulation for an option is restricted to the 
dower, then the contract, the dower, and the condition are 
all valid. 

Thirteenth. The dower becomes the property of the The dower 
wife by the mere contract, and she may therefore legally J^rty <ff^' 
use and dispose of it, according to the most common or the wife 
generally received of two reports, before taking possession ^^^ ^^. 
of it. But should the husband divorce her before coition, tract; 
half of it reverts to him, the other half only remaining her hut half of 
property ; and if she should forgive him what belongs to to the hus- 
her, the whole would be his. So also, if the person who ^^4 ^^ 
has power to contract the woman in marriage, that is, her divorced 
guardian, as her father or paternal grandfather, should ^f^J^ 
forgive the husband the portion of the dower to which the 
wife is entitled, the whole would revert to him ; ** and some 

'* See ante, p. 6. 

'' Vide Sale's Kordn, cap. ii. p. 43 : — " But if ye divorce them 
before ye have touched them, and have settled a dower, they shall 
have half what ye settle, imless they release or he release in whose 
hands the contract of marriage b.** 
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of our doctors have alleged that this power belongs to every 
person who has authority to contract a woman in marriage. 
The father and paternal grandfather may forgive the hus- 
band a part of the dower, but neither of them can give 
up the whole. The husband's guardian, however, has no 
legal power to give up his ward's right to half the dower 
in the event of a divorce previous to consummation, for he 
is appointed to take care of the interests of his ward, who 
can have no possible benefit from the abandonment of his 
right. Further, when either the wife has forgiven her half 
or the husband has forgiven his half, in neither case does 
the right of property pass out of the person foregoing the 
right, by the mere act of forgiveness, for that is only a gift 
which is not completed without possession. If, indeed, 
the dower were a debt against the husband, or if it should 
happen to perish in the hands of the wife, mere forgiveness 
of the responsibility would be quite suflScient, because it 
would be a release which does not require even acceptance. 
It is otherwise in the case of mai, or tangible property, for 
which a person is liable, for that cannot be transferred by 
mere forgiveness, or anything short of actual delivery. 
A wife Fourteenth, If the dower is moawujjul^ or deferred, the 

deS^her- ^^^^ cannot deny herself to the embraces of her husband ; 
self to the and if she has contrived to withhold herself till the arrival of 
ofhCThS- ^^® stipulated period, a question may arise whether she can 
band then lawfully deny herself till the dower is paid. To this 

dower is^ question some of our doctors have answered in the affirm- 
deferred, ative, but others in the negative, with better reason, be- 
cause she was already bound to surrender herself before 
the arrival of the period agreed upon for payment of the 
dower. 
Where the Fifteenth, K the husband should assign as the dower a 
piwe o? * piece of silver bullion, which the wife has converted into a 
silver vessel, and he divorces her previous to coition, she has an 
been option, and may deliver half the identical article or its value 

manufac- in money ; for it is not incumbent upon her to give up the 
the wife is price of the manufacture. If, on the other hand, the dower 
divorced were a piece of cloth which she has sewed up into a shift, 
ition, she ^^^ husband is not obliged to take it, and may demand half 
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the value, because silver does not lose its identity by beiug may re- 

manufiEtctuTed, whereas it is otherwise with cloth. its^alue. 

Sixteenth, If the dower be instruction in a chapter of When the 

the Kor^n, the husband is bound to make his wife capable ^^raJ* 

of reading the chapter by herself, and it is not sufficient tioD in a 

that she merely follow him in repeating his words. True, the Korfiin 

if rendered capable of independently reading one verse, he she must 

then teaches her another and she forgets the preceding, he ^o i^it 

is not bound to go over it again ; but if she require the by her- 

assistance of^ or be instructed by any other person than her ^ ' 
husband, she is entitled to receive from him the hire of 
such instruction, in the same way as if he had assigned 
something as the dower which he is unable to deliver up. 

SevoTUeenth. It is lawful to combine marriage and sale Sale and 

in one contract, and the whole consideration must be divided SJ^?b^ 

in the proportion of the wife's proper dower and the market joined in 

price of the article. But if a woman, holding a deenar in ^raot and 

her hand, should say, " I have contracted myself to thee ^^^ oon- 

in marriage, and sold this deena/r to thee for a deenar "the ig to be 

sale would be void on the ground of usury, and the dower ^ivided 

invalidated, the marriage, however, being valid. If, again, tion to the 

the articles were of different kinds, as if, for instance, a proper 

dower 

garment were substituted for the first deeiuir^ she should and the 

say, " I have sold you this garment and contracted myself °^l^et 

in marriage to thee for one deenar" the whole would be the thing 

vaUd. »*^ld- 

Branches from the Preceding, 

First, If a husband should assign as his wife's dower a Case of a 

slave whom she emancipates, and the wife is then divorced y^i^g 

before coition, she is liable for half his value. If, again, assigned 

she should have made the slave a moodubbur, it is said ^^^ ?^®'* 

that she has an option and may either revoke *^ or abide after- 

by the ivdheer. Should she adopt the latter course, the ©manci- 

husband has half the slave, but if she decline this exercise pated by 

of the option she cannot be compelled, and is only liable or made a 

for half the value. Further, if she should pay that amount ^J^oodub- 
'^ "^ bur, 

^* Tudbeer is like a legacy, and may be lawfully revoked. — 
Shurayoj p. 368. 
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and then revoke the tudbeer, it is said that the husband 

may renew his claim to half the slave, having accepted the 

valne merely from the intervention of the tudbeer. But 

this decision is liable to doubt, from a consideration that 

by payment of the value the woman's right of property in 

the slave was once fully established. 

Though a Second, If a guardian contract his female ward in 

^^1^"* marriage for a smaller sum than her proper dower, some 

contract doctors have alleged that the dower is null, and that she is 

for less entitled to the proper dower. Others have asserted that 

than her the appointed dower is valid, and this doctrine is the most 
proper , 

do^r, approved. 

it is valid. Third If a person marry a woman, assigning as her 

Cases dower some property pointed out, but of unknown weight, 

exonera- which perishes before delivery, and the wife releases him 

tionbythe fj^jj^ j^^ ^^j^jg jg valid. As also, where he has assigned her 

her dower a dower that is invalid, and the wife being in consequence 

^* ^h* entitled to her proper dower releases him from it in whole 

it is not. or in part, such acquittal is, in like manner, valid, although 

the amount is yet unascertained, because this is merely 

the cancelling a right which in law is not affected by 

ignorance of the amount. If, however, a wife should 

exonerate her husband of the proper dower before coition, 

such acquittal is invalid, because her right to it is not yet 

established.'^ 

A father Fourth. If one should contract his infant son in mar- 

in^ Ws^son ^*S®> ^^^ ^^^ child has independent means of his own, he 

in mar- is liable for the dower. If the child is poor the obligation 

liable for ^^^^^ entirely on the father, and, in the event of his death, 

the dower must be discharged out of the whole of his property, whether 

son^M ^ *^^ ^'^^'^ should arrive at maturity and become wealthy, or 

means of die before it. If, therefore, the father should have paid 

the dower, and the youth should come to maturity and then 

divorce his wife before coition, the son and not the father 

has a right to reclaim half the dower, the payment by the 

father being considered, in the light of the law, as a gift to 

the son. 

*^ It is only by coition that the right to the proper dower can be 
established. — Ante, p. 71. 



his own. 
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Fiflh. If a father should gratuitously pay the dower on Adult son 

account of his adult son, and the son should divorce his ^"{jj^^^ 

wife before coition, he is entitled to revert to her for half for half 

the dower, and the father cannot object to his doing so, thom?*^^^ 

notwithstanding what we have just said in the case of an given by 
infimt child. But in both cases there is room for doubt, a ^t er. 



Section Fourth. 
Dispuies regarding Dower. 

First. If the dispute is upon the fact whether a dower Word of 
was assigned or not, the word of the husband is to be band to be 
preferred ; without any diflSculty if the dispute has arisen preferred 
previous to consummation, because a contract of marriage p^^^ \^ ^ 
without specification of dower is common and probable, to the fact 
And though the dispute should have arisen after consum- ^ower 
mation, here also the word of the husband is to be pre- having 
ferred, as supporting the original and radical conclusion signed." 
of freedom from obligation until the contrary is proved. 
Further, there is no difficulty in assigning the preference to 
the husband's assertion if he fix an amount of dower, how- 
ever trifling, down to a grain of rice,*^ because here the 
probability is established, and the excess alleged being 
contrary to the probable conclusion and unknown, must be 
supported by proof If the difference between the parties Or its 
is as to the amount or quality of the dower specified, here ^^^ 
still the word of the husband is to be preferred. Whereas, But the 
if he acknowledge the dower claimed by his wife, and ^^^ ?^ 
allege his delivery of it, but fails to adduce any proof of must be 
his assertion, credit must in this case be given to the word ff??'^ 
and oath of the woman. Where, however, there has been pute is 
an actual delivery of the dower, but the wife alleges that ^ ^ ^®^" 
what was given was intended as a gift, here, again, the dower, 
word of the husband is to be preferred, as he must neces- 
sarily be best acquainted with his own intention. 

Second. If the husband and wife should have retired Where the 
together, and the wife alleges that carnal intercourse took have re- 

^^ Or it may mean the weight in money of a single grain. 
PART n. G 
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band is 
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In dispute 
as to in- 
struction 
wife's 
word pre- 
ferred. 

Where 
there have 
been two 
separate 
contracts, 
and the 
man al- 
leges that 
the second 
was only a 
repetition 
of the 
first, the 
word of 
the wife is 
preferred. 



place between them, then, if the case admitsof proof on the 
part of the husband, as where the wife was a virgin at the 
time of the marriage, and asserts coition in the natural way, 
the decision is obvious. Where, again, she was not a virgin 
at the time of the marriage, or alleges coition unnatur- 
ally,*^ the husband's declaration on oath must be credited, 
because the original condition is an absence of coition, and 
he denies what she alleges, which therefore requires to 
be established by proof. Some doctors, however, are of 
opinion that her assertion upon oath must be received as 
supported by the natural conclusion to be drawn from a 
man and woman in good health retiring together when 
no obstruction to the carnal act is alleged. But the first 
doctrine is the most approved. 

Third. When the dower is instruction in a chapter of 
the Korfin, or in a trade, and the wife alleges she has 
been taught something else, her word is to be preferred, 
for she is a denier of what he claims. 

Fourth, If a woman should adduce evidence to prove 
that her husband married her at two different times by two 
separate contracts, as founding a claim to two dowers, and 
he should insist that what she supposed to be two con- 
tracts was merely a repetition of the one contract, her word 
is to be preferred, because appearances are in her favour. 
Whether he is liable for the two dowers is a question which 
has been answered in the aflirmative, in reliance on the fact 
of there having been two separate acts of contract; but it 
has also been said that he is only liable for a dower and a 
half. The first opinion, however, is the most approved. 



^^ See note on page 60. 
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CHAPTER VI. 
of kism, nushooz, and shekak. 

Section First. 

Kirniy or Partition. 

Each of the spoases poesesses certain rights which it is Matual 
incumbent on the other to respect ; and, as a husband is ^f^^^l 
bound to maintain his wife by providing her with raiment parties, 
and food and a place to reside in, so also it is incumbent 
on the wife to submit herself to his embraces, and to avoid 
everything that may render her repulsive or disagreeable 
to him. 

Kismut^ or a partition of his time amongst his wives, is Equal par- 
a duty which is incumbent on a husband, whether he be Jlj^^^ ^^ 
free or a slave, and even though he should be impotent or among 
an eunuch ; as also though he be insane, but in that case J^J^!^ 
the partition should be regulated by his guardian. bent on a 

Some of our doctors are of opinion that partition is not °^ ^ * 
incumbent on a husband until he has once begun to cohabit tui it has 
with his wives ; and this doctrine is the most approved, ^^^ ^^^ 
though others have maintained its necessity from the menoed. 
beginning of the married state. 

If a man be married to one wife she has a right to one Where he 

night out of every four, and the other three are at his own one ^e 

disposal to sleep where he pleases. If he has two wives ^^^ee 

they are entitled to two nights, and if he has three they are at^his own 

entitled to three, while he has a right to dispose of the disposal, 

excess in each case up to four, as he pleases. If he has where he 

the full complement of four wives, each one of them has a ^^*^ ^^^y 

• tiwo or 

right to a night in her turn, and he cannot absent himself three 

o 2 
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A free 
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twice the 
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time of a 
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is entitled 
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her in her 
own apart- 
ment, or 
by calling 
her to his. 

Seven 
nights al- 
lowed for 
consum- 
mation 



from the proper partner of that night without a just pretext, 
or being on a journey, or her permission. 

Whether the husband can lawfully regulate the partition 
by giving more than one night to each wife, is a question 
that has been answered in the aflSrmative, but it would 
seem that he cannot do so without their consent. And if 
he should marry four wives at once, the order of cohabita- 
tion should be determined by lot. Some, however, have 
said that he may begin with any one of them at his 
pleasure, and so on till he has gone through the whole, 
after which he is bound to equality in the same order, and 
this opinion is the most generally approved. 

What is incumbent on a man in respect of partition is 
merely to spend his time with the vrife to whom it is due, 
and does not extend to coition. It is also confined to the 
night, to the exclusion of the day. But some say that he 
should not only remain with her during her night, but 
should prolong his stay for the morning, and there is a 
tradition to that effect. 

If a person be married to a slave and a free woman, or 
several free women, each of them is entitled to two nights 
for one to the slave, and a zimmeeah or infidel subject is 
in respect of partition on the same footing as a slave ; so 
that if a man be married to a mooslimah and a kitabeeahj 
the former is entitled to two nights for one night to the 
latter ; while if he has a mooslimah who is a slave, and a 
Tcitaheeah who is free, they are both to be treated exactly 
alike in respect of partition. 

A woman enjoyed by right of property has no title to 
partition, whether she be single or there be several in that 
predicament. And a man is at liberty to go the round of 
his wives in their own houses or apartments, or to call 
them to his own apartment. He may also practise the 
one course with some of them, and the other course with 
others, impartiality in this respect not being required. 

A man should remain seven m'ghts with a virgin for 
consummation of his nuptials, and three nights with a 
woman who has lost her virginity, such times being spe- 
cially appointed by law for these respectively, and he is 
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not obliged to make up to his other wives for the deficiency, of mar- 
If two or more wives are conducted to a man in one night, riagewith 
he may commence, according to some, with whichever of and three 
them he pleases, while, according to others, he ought to ^^^-^ 
cast lots ; but the first opinion is most generally approved, 
though the latter would perhaps be better. 

The duty of partition abates on a journey. Some, Bight to 
however, have said that if the journey be only a migration ^^^^^ 
from place to place, with intermediate residences at places a journey, 
on the way, he ought to make up for it to his other wives 
on his return, and that it is only with regard to distant 
journeys that the right abates. When he intends that any 
of his wives should accompany him on a journey, he should 
cast lots between them. Whether he may pass by the person 
on whom the lot has fallen, is a question that has been an- 
swered in the negative, because she has been in a manner 
appointed for the purpose, though the point is open to doubt. 

The right of a slave to partition is not dependent on Slave's 
the permission of her master, because this is a matter in IJI^jt^Qn 
which he has no portion. not de- 

Equality among wives should be observed in respect of ^"^Je^ 
maintenance, general behaviour, and coition.* A husband Banality 
ought also to remain in the morning with the wife who is should be 
entitled to the preceding night. Further, he should allow ^ nmin- 
his wife to visit her father and mother on the approach of tenance 
death, though it is in his power to forbid her visiting them ^^1 tSiaT 
or her other relatives, or going out of his home except on ^our. 
necessary occasions. 

Partition is a connubial right common to both husband a wife 
and wife, or one in which both are partners, because they ^^^^^ 
both participate in its fimit or advantages ; and if a wife mght to 
should release her husband from the duty to her, he has ^^^'r 
an option and may accept or decline availing himself of it. her co- 
She may also bestow her right as a gift upon her husband ^^ Eith- 
er any other of his wives with his consent ; and if the gift out his 
is to her husband he may spend the night wherever he ^'^^^ • 



^ That IB, it is proper, though not an incumbent duty. See ante^ 
p. 84. 
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pleases ; bnt if she bestows it apon his other wives, he 
must divide it between them ; while if she shoald give it 
to one of them in particular, it must be devoted specially to 
the dcmee. In like manner, if three of them should give 
up their nights to the fourth, it is incumbent on him to 
remain with her constantly and exclusively. 

When a wife has bestowed her right on another with 
the husband's consent the gift is valid, and she may retra^ 
the gift, but not so as to give the retraction a retrospective 
effect. The husband, therefore, is not bound to make up 
to her for the past, though he is obliged to have respect 
to her right for the future. Should she revoke without 
informing him, he is not bound to make up for any nights 
that may have passed previous to his becoming acquainted 
with the revocation. 

If a woman should ask anything in exchange for giving 
up her right, and he should consent, is he bound to per- 
form ? It has been said not, because this is a right which 
does not admit of separate valuation, and the exchange 
therefore is not valid. 

An infant has no right to partition, nor has a woman 
who is permanently mad, nor a nashizah, that is, one who 
is in a state of rebellion to her husband, nor one who has 
gone on a journey without her husband's permission ; so 
as to lay the husband under any obligation on account of 
what is past. 

A husband is not entitled to visit one of his wives 
during a night belonging to another, unless she be sick, 
when it is lawful to visit her. Whether, if he spend the 
whole night with her, he is bound to make up for it to 
the other, is a question that has been answered in the 
affirmative, because she has not obtained her night, and 
also in the negative, because it is like a visit to a stranger ; 
and this view seems most agreeable to the principles of 
law. K he should enter the chamber of another and 
copulate with her, and then return to the wife whose night 
it is, he is not bound to make up for such coition to the 
wife whose turn is thus encroached upon, for coition is not 
one of the rights of partition. 
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When ft man has oppressed his wife in the matter of Man 
partition, he is bound to make up to her for any deficiency ^^°^^^ 
in her nights. to wife for 

When a man has four wives, and one of them is ^^^^^^' 
rebellious, and he then fixes a period of fifteen nights rebellious 
in succession for each of his wives,' and he has fulfilled 7^^^/^' 
their time with two of them, after which the rebellious her obedi- 
one returns to her duty, he is obliged to fulfil her fifteen ^^^^ 
days to the third wife, and five to the one who was rebel- 
lious, giving the latter one night and the other three 
nights for five times in succession, by which means the 
third wife will obtain her fifteen nights, and the rebellious 
one her five, after which he reverts to the original measure 
of partition between the whole four alternately. 

If a man has two wives in difierent cities, and has Case of 
remained with one of them for ten days, it is said that ^^iffer-* 
he should abide for the like time with the other. ent cities. 

K a man should marry a wife, and before consum- Time for 
mation should have to draw lots for one of his wives to ^^^* 
accompany him on a journey, and the lot should fall lipopi must be 
her, it is lawful for him, on his return, to make up to her ^ a w?fe 
her appointed time,* for this does not enter into the if he has 
journey, nor does a journey enter into partition, ^umey * 

., ./, before it. 

Section Second. ^ »;^ 

Nushooz, or Rebellion. 

Nushooz in law signifies a departure from obedience, Leg:al defi- 
its original meaning being elevation or raising up. And ^**^*^'^- 
it may be exhibited on the part of the husband, as well 
as that of the wife.* Should the symptoms of it appear On the 
on the i)art of the wife, as, for example, when she frowns toms^a™^' 
in her husband's face, or appears languid and wearied in ^i^e may 
administering to his wants, or has otherwise changed her monidied • 

' That is, with their consent. — See amtej p. 84. 

* See €mte, p. 86. 

^ A husband can hardly be said to be rebellious towards his wife ; 
and perhaps '* elfUed,*" or ** oyerbearing,"* better expresses the mean- 
ing of the word in its application to both the spouses. 
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respectful behaviour towards him, he should first rebuke 
or admonish her; and if she persist in such behaviour, 
he may then lawfully abstain from matrimonial converse 
with her, by turning his back on her in bed, or, according 
to some, totally banishing her therefrom ; but there is a 
but not positive tradition in favour of the first opinion. It is not 

uSu some l^^^^l ^^^ ^^ ^ '^^^^^ ^^^ ^^*^1 some positive instance 

positive of nushooZj by refusing to obey him in some particular 

obedience! ^^*^®® ^^ which he is entitled to a compliance with his will. 

When that occurs even for the first time, he may lawfully 

chastise her, but only so far as may afford a reasonable 

hope of her returning to obedience, and by no means to 

the extent of violent blows, or the eflfiision of blood. 

How it is When nushooz appears on the part of the husband, by 

^ *^ depriving his wife of any of her rights, she may complain 

when ex- to the judge, who should compel him to their observance. 

the*^-^^ A wife, however, may abandon any of her rights, as her 

band. right to partition or maintenance, in order to conciliate 

her husband ; and he may lawfully accept the surrender. 

Section Third. 
Shehak, or Discord. 

Etymo- This is derived from the word shuk^ which signifies to 

th?word. flfipwa-t© or divide, as if the spouses were in a state of 

separation from each other. 
When it When there is nushooz on the part of husband and 

the^dge ' ^^®> *^^ reason to apprehencl an actual rupture, the judge 
should ap- should appoint two umpires, one from among the relatives 
persons to ^t the husband, and tibe other from among those of the 
arbitrate ^jfe to 'decide as may be best in the case. It is lawful, 
the however, that these umpires be not of the family of either, 

P*rti®s. or that one of them be of the family of one party, and the 
other a stranger to both. These persons should, accord- 
ing to the most authentic doctrine, be sent, not merely as 
agents, but with powers to decide between the parties as 
judges. If they agree as to measures of accommodation, 
they can give them efiect without reference to the consent 
of the parties. Except that, though the umpires should 
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agree as to the necessity of a separation between them, 
this cannot be effected without the husband's consent, if it 
is to be by a tuldk or a divorce ; or without the wife's 
agreeing to a compensation, if it is to be by hhoold or 
release. 

When the umpires have been sent by the judge, and Who may 
the parties, or either of them, refuse to appear before Jhe^"^ 
them, some are of opinion that judgment cannot be senceof 
given, as it would be against an absent person. But it Ji^^tho 
were better to say that it can be given, for it is limited to refusal of 
what is for the good of the parties, and actual separation app^be- 
is made dependent on their own permission. fore them. 

Whatever is stipulated for, or directed by, the umpires. Their 
must be lawful, or otherwise it may be dissolved or can- ^^cif^o*^ 
celled. If a husband should prevent the wife from exer- according, 
cising any of her rights, or should render her jealous by ^ ^'^' 
taking another wife, and she should in consequence expend 
something on her husband as an inducement to him to 
grant her a hhoold^ or release such concession on her 
part would be valid, and not be considered compulsory. 
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CHAPTER Vn. 

OF LAWS RELATING TO CHILDREN. 



Three de- 
scriptions 
of diil- 
dren. 

Children 
bom 
under a 
contract 
of per- 
manent 
marriage 
belong to 
their 
mother's 
husband, 
on three 
cpndi- 
tions. 

Which are 
indispen- 
sable. 



Section First. 

Of the Establishment of Pa/rentage. 

Children are of three descriptions : children by wives ; 
children by slaves ; and children by women enjoyed under 
a semblance of right. 

With regard to the first : — All children bom under a 
contract of permanent marriage appertain to the husband,' 
upon condition of coition and the lapse of not less than six 
months ^ nor more than the longest period of gestation from 
the time of its occurrence till the birth of the child. That 
period is nine months, according to the most common 
opinion ; but some of our doctors have extended it to ten 
months, and this is considered to be good * or correct. 
Others, again, have gone so far as to extend the period to 
a year ; but their opinion is now exploded or abandoned.^ 

The conditions above mentioned are indispensable. 
So that if there has been no coition there can be no 



' It would seem, from what has been said at pp. 14, 43, that 
children bom under a temporary contract also belong to the husband. 

^ This appears to be the shortest period of gestation in the human 
species, by the unanimous consent of all Moohummudan lawyers. 
See 2>., p. 893. 

' Husun, See ante, p. 2, note *. The author of the Shuraya 
is supported in this respect by the Sheikh, in his Mubsoot, and by 
Allamee, 

^ The Hanifites extend the period to two years, on the Mth of a 
tradition by Ayesha of a saying of the Prophet — 2>., p. 303. 
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affiliation of the child to the woman's husband ; and though 

such has taken place, yet if the woman be delivered, at less 

than six months from its occurrence, of a perfect and living 

child ; or if both the parties should concur in declaring that 

its birth has happened at more than nine or ten months 

from the time of coition ; or this fiujt can be established by 

the husband's absence from his wife longer than the longest 

period of gestation : in none of these cases can the child of 

which she has been delivered be affiliated to her husband, 

nor can he lawfully claim it as his own. But, on the other 

hand, where all these conditions are found, though an 

adulterer should have done wickedly with the wife, yet 

her child belongs of right to her husband, and cannot be 

repudiated by him, otherwise than by lidn or imprecation ; 

for an adulterer cannot be legally the father of a child ; ^ 

and if married parties differ as to the fact of coition or the 

birth of the child, a preference must be given to the word 

of the husband when confirmed by his oath. With coition 

and expiration of the shortest period of pregnancy, or 

delivery just at six months from the act, it is unlawful for 

the husband to deny his parentage, on suspicion of the 

mother's misconduct, or even though he should know her 

with certainty to have committed adultery ; and if he 

should deny her offspring to be his child, its parentage as 

fix)m him cannot be rescinded in any other way than by 

going through the process of lidn. 

IS a man should divorce his wife, who thereupon observes Case of a 

an iddut or period of probation, and ffives birth to a child ^i^o^ced 

* * ' o woman 

within the longest period of pregnancy from the date of the bearing 

divorce, such child belongs to him, if its mother has not been ^^^ ^^ 

intermediately enjoyed by another man under a contract of lonRest 

marriage or a semblance of right. But if a man should S^t^jon 

have carnal intercourse with a woman, get her with child, from the 

and then marry her ; or, if the woman being a slave, he afvorce! ^ 

should subsequently marry her, in neither of these cases 

can the child be lawfully affiliated to him. 

It is incumbent on a husband to acknowledge the child ^ ^^^|^ 

° born in 

^ See ante, p. 14. 
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How the 
parentage 
of a child 
borne by a 
slave, the 



of his wife when he admits that he has had conjugal 
intercourse with her, and that the child has been borne 
by her ; and if he should deny the child his denial is of 
no avail to the rescinding of its parentage, unless he goes 
through the process of lidn. And the same rule holds 
good though the parties should differ as to the period 
between the birth of the child and the date of their 
intercourse. 

When a man has divorced his wife, who, after observing 
an iddut^ has married again, or has sold his female slave, 
who is subsequently enjoyed by the purchaser, and the 
woman in either case gives birth to a child at less than six 
months from the divorce or the sale, the child belongs to 
the first husband, or the seller ; whereas, if it is bom at 
six months or more from these respective dates, it belongs 
to the second husband, or the purchaser. 

With regard to children by slaves : — If a man has con- 
nection with his female slave, who produces a child at six 
months or more from the date of coition, he is bound to 
acknowledge the offspring as his own ; but if he reject or 
deny the parentage lidn or imprecation cannot be required 
of him, and judgment must be given in favour of his rejec- 
tion on the outward appearance of the case. If, however, 
he should subsequently acknowledge the child, that would 
establish its parentage. When a slave has been enjoyed 
by her master, and also by a stranger, her child must be 
decreed to the master; and if she should be transfeiTed 
to several owners successively, each of whom has carnally 
enjoyed her, the offspring is in this case to be adjudged to 
him in whose possession she is at the time of its birth, 
provided that it take place at six months or more from the 
date of his intercourse with her, otherwise it belongs to the 
next antecedent proprietor, should the delivery correspond 
to his connection with the mother ; and if not, to the next 
preceding, and so on. 

If a slave, being the joint property of several persons, 
is carnally enjoyed by each of them, and is delivered of a 
child, who is claimed by them all, the parentage must be 
decided by drawing lots, and he who is thus established as 
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the father must make good to all the other proprietors property 

their shares as well* in the value of the mother as of the ^^^®J[f* 

partners 

child on the day of its being bom alive. If one only of who have 
them should claim the child, it is to be affiliated to him, ^i^her 
And he becomes liable to the others for their shares in the is to be d^ 
value of the mother, and of the child, which he cannot ^"°"^®^ 
reject on the pretence of izl.^ 

If a person has had connection with his female slave The child 
who is wickedly enjoyed by another, the offspring apper- belongs^to 
tains to her master. If at its birth there should appear her master 
no traces of resemblance between him and the child, but ghe'^ 
on the contrary there is strong reason to confirm his ^^^ 
suspicion that the child is not his, it has been said that ^?oyed^ 
he cannot properly either acknowledge or deny the child, by another 
but should bequeath something to it, and not give it a 
claim to inheritance with his children. This opinion, how- 
ever, is liable to some doubt and difficulty. 

With regard to children begotten under a semblance Cases of 
of right : — If a man should erroneously cohabit with a wI^m^ 
stranger, supposing her to be his wife or his slave, and under a 
she should produce a child, its parentage is established in ^™ ^^^ 
him. The same is the law when a person has erroneously 
had carnal connection with the slave of another, but in 
this case the father is liable to the mother's master for 
the value of the child at the period of its being bom alive. 

K a man, supposing a woman to be unmarried, or a 
widow, or divorced fix)m her former husband, should enter 
into a contract of marriage with her, and it should after- 
wards appear that the former husband was not dead, or 
had not divorced her, the woman must be restored to her 
first husband, after observing an iddut on account of 
her connection with the second ; but her child, if she is 
pregnant, belongs exclusively to the second, subject to 
the conditions formerly mentioned, whether she acted, in 
the matter of the supposed death or divorce, on the decree 
of a judge, or the information of a single person, or the 
testimony of witnesses. 

^ See ante, p. 43. 
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Section Second? 



A wife is 
not bound 
to suckle 
her child, 
and may 
lawfully 
demand 
hire from 
her hus- 
band for 
doing so. 

But a 
slave may 
be com- 
pelled by 
her master 
to suckle 
her child. 

A child 
should be 
suckled 
for two 
yean. 



A mother 
has a pre- 
ferable 
right to 
the suck- 
ling of her 
child, 
when will- 
ing to do 
it on the 
same 
terms as 
another 
woman. 



Of the Siickling '' and Cvstody • of Children, 

A mother is not bound to suckle her child, and may 
lawfully demand hire for doing so. K she has been irre- 
vocably divorced from the father, it is positively incumbent 
on him to hire her for the purpose. But some of our 
doctors have maintained that he is under no such obliga- 
tion if the mother be still his wife ; and it does not appear 
to be a positive duty, though it is quite lawful to hire her 
for the purpose in such circumstances. A master may 
compel his slave to suckle her child. The hire for suckling 
an infant should be paid by the father out of his own 
pocket when the infant has no property of his own. And 
the mother may either suckle the child herself, or employ 
another nurse for the purpose, retaining the hire. 

The time during which an infant should be suckled is 
two years, though it may be shortened to one year and ten 
months : but a further reduction of the time is unlawful, 
and an act of oppression or cruelty to the child. It may, 
however, be lawfully prolonged for a month or two beyond 
the two years ; though the father is not liable for the hire 
of any excess over the two years. 

A mother has a preferable right to the suckling of her 
own child when she demands no more than another is 
willing to do it for. But if her demand is greater than 
the other woman's, the father may remove the child from 
its mother, and deliver it to the other. So also if a 
stranger should offer to suckle the child gratuitously, the 
mother has a preferable right on the same terms ; but if 
she is not satisfied to suckle it gratuitously, the father is 
in like manner at liberty to deliver it to the other. When 
the father claims that he had found a woman who was 
willing to suckle the child gratuitously, and the mother 
denies the fact, his word is to be preferred, because he is 
removing a liability from himself. This, however, is subject 



Arab., Hizaa, 



^ JSizanut» 
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to some doubt; and it is certainly becoming and more 

proper that an infant should be suckled on the milk of its 

own mother. 

With regard to the custody of the child, the mother has • The cn»- 

certainly a preferable right during the whole time of suck- ^^^i,^-^ 

ling (that is, two years), whether the child be male or longs to 

female ; provided that she is free, and of the Mussulman thertm 

faith, — for a slave or an infidel can have no right to the the child 

custody of an infant, with a Mooslim.* After the child has ^^^ 

After thftt. 
been weaned the father has a preferable right to its custody the cus- 

if a male, and the mother if a female, until the child has ^^7 ^' * 

i\ « f male 

attained the age of seven years, or ten, according to some ; child, 

while others maintain the mother's right to the custody of a ^^^** 

female child till she marries. The first opinion, however, the age of 

is more agreeable to traditional authority, and the father *®^®^ , 

is then entitled to her custody. If the mother should longs' to * 

enter into another marriage, her right to the custody of ^^^*f^'* 

either male or female child at once drops, and the father female, 

has a preferable right to the custody of both. But if he mothtr. 

should die, the mother has a preferable title over his ^fter 

executor to the custody of both the children. So also if seven 

the father be a slave or an infidel, the mother has a pre- complete, 

ferable claim to the custody of a child, whether male or **^® ^*^^^ 

female, even though she should have entered into a second to the 

marriage. If, however, the father should be emancipated, ®?^J|^/ 

he has all the rights of a free man, and the custody of his 

children among them. 

When both the parents of a child are dead, his or her The oas- 

custody belongs to the father's father ; and, fidling him, it ^^*^th 

has been said that the custody belongs to the relatives in of whose 

the same order as they are entitled to inheritance. But ^|^d^ 

this is liable to doubt. According to the Sheikh^ to whom belongs to 

Grod be merciful, when there are both a sister on the father's ^tl^.^ * 

side and a sister on the mother's, the custody of the infant 

belongs to the former, because she has the larger share of 

the inheritance. But there is a doubt of the preference in 

this case, arising from the fact that they are both equal 

* That is, I think) the father being a MooiUm. 
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in degree ; and the same remark applies to his preference 
of the paternal to the maternal grandmother. Further, 
he has said with regard to a grandmother and sister, that 
the former is to be preferred because she is a mother. But 
he has said, with regard to the combination of a paternal 
and maternal aunt, that their rights to the custody of an 
infant are equal ; and that when there is a combination of 
persons equal in degree, as in the case just mentioned, the 
right to the infant's custody is to be determined by casting 
lots between them. 

In connection with what has been said of the suckling 
and custody of infants it is to be observed : — 
Mother First. When a mother demands more than another 

ri^ to' ^0°"^^ for suckling her child, the father may, as already 
the cus- mentioned, deliver it to a stranger ; but there is some 
h^^ohM ^^^^^ ^ ^ *^® mother's losing her right to the custody 
while it is of the infant in that case. The better opinion, however, 
^oOiOT^^ seems to be that she does forfeit her right, 
woman. Second. When a child has attained to puberty ^® and 

Effect of discretion, the power of the parents is at an end ; and he 
on the^ is free to join himself to whomsoever he pleases, 
authority Third. When a woman marries, she loses the right to 

A ^mam ^^® custody of her child. If she is divorced reversibly, 
by mar- matters remain as before ; but if the divorce is irreversible, 
lo*^%h tliough there is some diflTerence of opinion as to the revival 
custody of of her right, it seems more reasonable to say that it does 
her child, revive in that case. 

1® Puberty is established by natural dgns, which it is unnecessary 
to mention, or by age, which is fifteen years in males, and nine in 
females (/m. 2>., p. 808 ; Shuraya, p. 193). According to the Hanifitee^ 
the age for both, in the absence of the natural signs, is fifteen years* 
This is on the authority of the two disciples, and also of Aboo Huneefa 
himself by one report; and the futvoah^ or judicial decision, is in 
accordance with it--(Kafeey as cited in the Kxfayah^ vol. iii. p. 845, and 
adopted by the FvA. Alum^ vol. v. p. 93). There are, however, other 
reports of sayings by Ahoo Huneefa, which extond the time for males 
to eighteen and nineteen years. It seems to be agreed by all the 
Hanifites that no one Cfui be adjudged an adult before twelve years 
if a boy, or nine if a girl, though the party should claim to be so, or 
the natural jsigns are present (FW« AL ibid.) 
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CHAPTER Vm. 

OF MAINTENANCE.* 

There are only three grounds of liability for maintenance, Three 
viz. Zowjemty or the relation of a husband to his wife ; ff^^^. 
Kurabut^ or relationship by blood ; and MUk^ or property, tenanoe. 

Section First. 
Of the Maintenance of Wives. 

This involves the consideration of its conditions, quan- 
tity, and appendages. 

The conditions under which maintenance is due by a Condi- 
husband to his wife, are two in number : — 1st, a permanent ^^^^ 
contract of marriage ; and 2nd, tumheeUj or such a placing which a 

of herself by the wife in the power of her husband as to ^^^J\ ^ 

-_ ^ , . /. , „ . n -n -i . entitled to 

allow of his free access to her at all times ; for, if his mainten- 

enjoyment of her is restricted to any particular time or "^^'^ 

place, to the exclusion of all others, there is no tumkeen. 

There is some doubt as to one of these conditions being 

sufficient of itself without the other ; and, according to 

that opinion of our masters, which seems most agreeable 

to traditional authority, tumkeen is indispensable to the 

husband's liability. Consequently, it is necessary that the 

wife should not be too young for conjugal intercourse. It 

makes no difference whether the husband be a minor or 

adult. The Sheikhy indeed, has said that a wife, though 

adult herself, is not entitled to maintenance if the husband 

has not also attained to puberty. But there is a difficulty 

in the case, arising from the fact of the tumkeen being 

complete on the part of the wife ; and the better opinion 

seems to be in favour of the husband's liability. He is 

> Nufukatf pi. of nufukut, 
PART U. H 
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The right 
not af- 
fected by 
her under- 
taking a 
journey 
with his 
permis- 
sion, or 
without it, 
in per- 
formance 
of an in- 
cumbent 
duty. 



A di- 
vorced 
wife enti- 
tled to 
mainten- 
ance, if 
the di- 
vorce be 
revocable ; 
otherwise 
when irre- 
versible, 
unless she 
is preg- 
nant. 



Doubt 
astoa 
widow's 



also liable though she should be sick or afflicted with a 
malformation of the generative organs obstructive to con- 
nubial intercourse.* 

A husband's liability for the maintenance of his wife 
is not suspended while she is on a journey, provided that 
it was undertaken with his permission, or in performance 
of some incumbent duty, such as the hujj or pilgrimage. 
But if the duty was voluntary or self-imposed, and she has 
departed without his permission, he is under no obligation 
to maintain her during her absence. Where, again, she 
has betaken herself to prayer, or fasting, or religious retire- 
ment, he is obliged to maintain her, though she should 
have done so without first asking his permission, because 
it is always in his power to cancel or put a stop to that 
by recalling her to her duties. K, however, she should 
persist in such conduct, in opposition to his wishes, that 
would amount to an act of nushooz or rebellion, for which 
he would be quite justified in stopping her maintenance. 

A woman revocably divorced is entitled to maintenance 
in the same way as a wife is entitled to it. But a woman 
absolutely separated from her husband loses all right to it, 
whether the separation has been induced by an irreversible 
divorce or by a cancellation of the marriage. If she be 
pregnant, however, his obligation to maintain and provide 
her with a residence continues until her delivery. But 
here, according to the Sheikh, the maintenance is due, 
not on account of herself, but of the foetiLS in her womb. 
Hence, it would follow that, if a freeman should marry a 
slave, under a condition with her master that the o&pring 
shall be slaves ; or a slave should marry either a free 
woman or a slave under a like condition with his own 
master that the offspring shall be slaves ; and the women 
were divorced, being pregnant at the time, there would be 
no liability for maintenance on the part of the husband in 
either case. On the other hand, a pregnant widow would 
be entitled to maintenance till the birth of her child. But 



' Kum and Butuk are the particular deformities mentioned, for 
which see anUf pp. 60, 61. 
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i^ith regard to her, there are two reports ; according to one title to 

of which, and that the most common or crenerally received, ™tT*f™ 
' ^ o J 9 ance, even 

she has no title whatever to maintenance ; and the other, though 
that she must be maintained out of the child's share in his LL^^t 
father's inheritance. 

In respect of maintenance, there is no distinction between Zimftveeah 
a wife that is a Mooslimah and one that is a Zimmeeahy or ^yj^ J^, 
infidel subject, or between one that is free and one that is titled to 
a slave, all being alike entitled to it. ance. 

As to the quantity of maintenance, the standing rule is Quantity 
that it should be determined by the woman's requirements in ^i^^'. 
respect of food, condiments, clothing, residence, service, and 
implements for anointing,* a due regard being also had to 
the custom of her equals among her own people in the same 
city. According to some of our doctors, the proper quantity in respect 
of food is a moodd for high and low, without any distinction ^ ^ ' 
between the wife of a poor and a rich man ; but, according 
to others, whose opinion is more reasonable and generally 
preferred, there is no fixed quantity of food, and the woman 
should have as much as is necessary. Service is to be in respect 
regulated by what has been usual with the woman herself. ^ *®'^<^» 
If she is of the class of persons who are usually served by 
others, she must be provided with a servant ; otherwise, 
she must serve herself. In the former case, it is optional 
with the husband to maintain her own servant if she has 
one, or to buy or hire one for her, or to serve her him- 
self, for that is sufiScient. And even though she should be 
one who has not been accustomed to have a servant, yet, in 
the event of sickness, she must be provided with one, from 
a regard to what is customary in such cases. In no case 
is her husband obliged to provide her with more than 
one servant, even though she should be a person of rank. 
Condiments and dress arc to be regulated by what is cus- in respect 
tomary among the woman's equals in the same city. The ^enu ^ 
same rule is applicable to residence ; but the woman may dress, and 
demand, and is entitled to, a separate apartment for her- ^^^ ®°^' 

. ' This is a literal rendering of the word, but in common parlance 
it means, I believe, adorning generally, and includes a comb, looking- 
glass, &c. 

. . /; -^ -' H 2 
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self, free &om any companionship but that of her husband. 
With regard to dress, she has a right to something addi* 
tional in winter, such as a cloak for warmth when awake, 
and a quilt, for the like purpose, when asleep — the kind and 
quality of both to be regulated by what is usual among her 
equals ; and, if she belong to the higher orders of society, 
she should have something better than the dress in ordinary- 
wear, equalling in splendour the dresses of women of the 
like rank in life. 
Appen- Of appendages the most important are comprised in the 

*^®*' following cases : — 

Husband First. If a woman should say, " I will take the allow- 

obliired ^^^ ^^ * servant, and serve myself," the husband is not 
to let wife bound to comply ; and if she should actually proceed to do 
8e^\nd^" ^^** ^ necessary for herself in the way of service, without 
also allow waiting for his permission, he is not bound to pay what she 
g^^^^ * may demand of him on that account. 
A wife is Second. A wife, when she has placed herself in the 

entitled to power of her husband, is entitled to her maintenance day 
mainten- by day, and if he refuse to give it, and the day passes, her 
^ce, right is confirmed ; and so on for other days in succession, 

the though the judge should never have fixed the amount, nor 

amount made any order in her favour.* If when the husband has 

should not 

have been agreed to pay her periodically, he has delayed to do so, and 

fixed b^^^ the whole period has passed, she being all the while within 

judge. his power, she is fully entitled to the maintenance for that 

period, and for any excess during which she has maintained 

herself out of other means. So also she is entitled to a new 

dress, if the time has passed during which the former 

should have lasted. If, on the other hand, he has paid 

her maintenance in advance for a stipulated period, and 

divorces her before its expiration, he is entitled to demand 

back from her a proportionate part of the maintenance for 

the unexpired period,* excepting only maintenance for the 

day on which the divorce is pronounced. The same rule 

^ According to the Hsnifites, arrears of maintenance cannot be 
recovered, unless it has been fixed by agreement or a judicial decree. 
— 2>., p. 443. 

^ This is opposed to the Hanifite doctrine. — D,, p. 444. 
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is applicable to any dress wUch he may have given to her 
in advance. 

Third, When consummation has taken place, and the A wife 
woman has remained with her husband eating and drinking coDsam- 
at his table, she has no right to make any demand for the mation, 
time during which she has thus continued to live with to live and 
him. If the marriage has not been consummated, and ^*^J^, 
some time has passed without her making any demand husband, 
on him for maintenance, he is not obliged to render it, ^^,^1 
according to those who say that tumkeen is the ground of demand 
the husband's liability, or a condition of it, for he may have maii^^en- 
no certainty of obtaining full power over her if he should the same 
demand it. **™®- 

As a consequence of this view of tumkeeny it follows Some con- 
that if a husband should be absent, and his wife should ^^^ 
appear before the judge offering to place herself within the being a 
power of her husband, he would not be liable for her main- ^^^qJ 
tenance till apprised of the offer, and the lapse of a sufiS- of main- 
cient time for his coming to her, or sending an agent, with ^^'^^^ 
the actual surrender of herself to him or the agent. If, 
when informed of her offer, he should be in no haste to 
send an agent or come himself, still his liability would 
drop for the time necessary for the journey, and he would 
be bound only for the excess. So also, if she were contu- 
macious, and should return to obedience, he would not be 
liable for her maintenance till informed of her submission, 
and the lapse of a suflSciwit time to allow of his own coming 
to her or sending an agent. If a wife should apostatize 
from the faith of Isldm, her right to maintenance would 
cease ; but it would immediately revive if she should return 
to the faith, though her husband were absent ; for the 
apostasy which was the cause of its abatement has ceased 
to exist. It would not be so in the case of nushooz^ or 
contumacy, for by that she actually passes out of subjection 
to her husband, and her right to maintenance does not 
revive till he has again received possession of, or power 
over her. 

Fourth, When a woman, absolutely separated from her Allegation 
husband, alleges that she is pregnant, maintenance must nancy on 
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the part of 
a divorced 
woman. 



A debt due 
by wife to 
husband 
maybe 
set oflf 
against 
her main- 
tenance, 
if she is 
in good 
circum- 
stances. 

Mainten- 
ance of a 
wife has 
prece- 
dence over 
that of 
relatives. 



be rendered to her day by day until her delivery. But if 
it should turn out that she was not with child, she must 
restore whatever she may have received. And no woman 
absolutely separated from her husband, except one who 
has been divorced and is pregnant, has any right to main- 
tenance. The Sheikh, however, maintains, as already ob- 
served, that every pregnant woman is entitled to it, though 
at the expense of the child in her womb. 

Fifth. When the husband has a debt against his wife, 
he may set it off against her maintenance, day by day, if 
she is in good circumstances ; but it is not lawful for him 
to do so if she is indigent, as debts are payable only out of 
the surplus that may remain over one's own food. Yet if 
the wife is content, there is no objection to his making 
the set-off. 

Sixth. The maintenance of a wife has precedence over 
the maintenance of relatives ; so that the surplus over the 
husband's food is first to be expended on his wife, and 
never to be applied to relatives unless there is a reserve 
over what is sufficient for her maintenance, because her 
maintenance is in the nature of an exchange for her sub- 
jection to his will, and is established as a debt against him. 



Who are 
liable for 
mainten- 
ance. 



Section Second. 

Of the Maintenance of Relatives. 

Parents and children are together liable for a person's 
maintenance. With regard to the fathers and mothers of 
parents, there is some doubt as to their liability ; but it is 
most agreeable to traditional authority to say that they 
also are liable. Beyond the two pillars, that is, ascendants 
and descendants, the liability does not extend to any other 
relatives, such as brothers and sisters, or uncles and aunts 
paternal or maternal, though it is becoming and proper 
for a person to maintain them also,^ particularly when he 
is one who would inherit from them. 



^ According to the Hanifites, the liability extends to all relatives 
within the prohibited degrees. — 2>., p. 463. 
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Poverty is a condition of the right to maintenance. C!ondi- 
But ia inability to earn anything by one's own exertions ^^^Ji^ht 
also a condition? It is more agreeable to traditional to main- 
authority to answer this qnestion in the affirmative ; for '^'^^^ 
maintenance is measured by necessity, and one who is able 
to earn anything for himself cannot be said to be necessi- 
tous. It is not necessary, however, to have a judge's 
order or decree pronouncing the poverty or inability of 
the recipient. And though he should be profligate in his 
manners, or an infidel, he does not thereby forfeit his right 
to maintenance. It is otherwise if he be a slave, for then 
his master would be bound to maintain him. 

Ability on the part of the Moonfik or maintainer is a CJondi- 
condition of the liability to maintenance. When he has a ^°^/ 
surplus over what is necessary for himself, it is first to be biiity to 
applied to the sustenance of his wife, and then if there is 2^^^" 
anything over, to the support of his parents and children. 
There is no fixed quantity for the maintenance of relatives, 
any more than of wives, the criterion being what is necessary 
in respect of food, clothes, and residence, with something 
extra for clothing in winter, such as a cloak for warmth 
while awake, and a quilt for sleeping. Abstinence from 
what is unlawful or indecorous, is not necessary on the 
part of the person to whom maintenance is due. 

Maintenance is due to a person's father, but not to the Kainten- 
fether's children, for these are in the relation of brothers S^^to^he 
and sisters to the maintainer. But it is due to a person's children 
children, and -their children, for the latter are also the ^^tS^.^ 
children of the maintainer. 

A person is not bound to repay what may have been Arrears of 

laid out by another on his maintenance ; for maintenance ™*T^!i" 
, ^ ' anoe not 

is limited to necessities, and does not constitute a debt recover- 

against the maintainer, even though the judge should ^^^^' 

have actually fixed its amount. True, that if the judge 

should have authorised the person entitled to maintenance 

to borrow on the credit of the maintainer, the amount so 

borrowed is a debt against the latter, which it is obligatory 

on him to discharge. 

The maintenance of a child is incumbent first on its ^^f^*^ 

which 
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relatives 
are liable. 



When the 
main- 
tainer 
has only 
enough for 
one of two 
relatives, 
it must be 
divided 
between 
them. 
A person's 
&tnerand 
son are 
equally 
liable for 
his main- 
tenance. 
A person 
liable for 
mainten- 
ance may 
be com- 
pelled by 
imprison- 
ment, or 
sale of his 
property, 
if still 
recusant. 



How 
slaves are 



father. Failing him, or in the event of his poverty, it is 
incumbent on the father's father how remote soever in 
ascent. Failing these, it is the duty of the mother, and 
in the event of her death or poverty, it is the duty of her 
father and mother how high soever. The nearer in all 
cases is liable before the more remote, and with equality 
of degree they are all partners in the liability. 

When a person has both parents equally in need of 
maintenance, and a surplus over what he requires for 
himself sufficient for only one of them, he should divide it 
between them equally. So also he should make an equal 
division between a son and a parent. But when he has a 
father and grandfather, or a mother and a grandmother, 
the whole must be given to the immediate parent. 

When a man has a father and grandfather both ia 
good circumstances, the father is liable for his maintenance 
exclusively of the grandfather. But if he has a father and 
son in good circumstances the liability falls upon them 
equally. 

When there is a delay in the delivery of maintenance, 
the judge should compel the person who is liable for it, 
and if he is still recusant may imprison him. Further, the 
maintenance may be taken out of his property ; or if he 
has only goods or land, they may be lawfully sold, for the 
maintenance is a debt against him.^ 

Section Third. 
Of the Maintenance of Slaves and of Beasts.^ 

The maintenance of these is incumbent on their 
proprietors. 

With regard to slaves both male and female, their master 

^ Yet it has heen said above that it is not a debt ; — ^but there the 
reference is to arrears, which are not a debt, because maintenanoe to 
a relative is due only in case of necessity^ and the necessity, if there 
ever was any, is now past, the relative having been able to Tnaintaia 
himself. 

* Buheemah — a quadruped, or every animal without distinction. 
^{Freytag). 
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may maintain tbem out of his own means, or out of the to be 
earnings of the slave. The quantity of maintenance is not ^^ 
fixed, but should comprise a sufficiency of food, condiments, 
and clothing, the quality being regulated by what is usual 
in the families of masters of like means among the people of 
the same city. In this respect no difierence is to be made 
between the absolute slave, the moodubbur and the oomr-i- 
vrulud. With the slave's consent, the master-may send him 
out to work for himself, fixing an amoimt which he is to 
render to the master, and leaving him to take the surplus 
for himself. But in no case is it lawful to fix a sum 
exceeding the slave's earnings ; aud which will not leave a 
surplus sufficient for his maintenance. 

With respect to beasts, whether fit for food or not. How 
their owners must supply them with a sufficiency of ^^^^ ^'^ 
pasturage or of dry food, and if they neglect to do so, may treated, 
be compelled to sell, or slaughter them if kept with that 
design, or to feed them properly. If the animal has a 
young one, it must be allowed a sufficiency of its mother's 
milk until it is fit for pasturage, or other food, when OiB 
milk may be lawfully taken by the owner. 
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CHAPTER I. 

OF TULAK OB REPUDUTION. 

Section First. 
Its PiUa/rs. 

These are four in number; of which the first is the First 
MootuUikj or Repudiator ; and in him four conditions R^pudi- * 
are required. »tor. 

The first condition is puberty. No regard whatever is Condi- 
to be had to the words of a boy under ten years of age.^ p^^ 
With respect to one who has attained to that age with ' 

understanding, and repudiates his wife according to the 
soonntUy or traditions, there is one report that the repu- 
diation is legal, but the report is not well authenticated. 
And if the guardian of such an one should take upon him 
to repudiate the wife of his ward, there is no doubt that 
the act would be invalid, because the right to repudiate 
belongs exclusively to a husband ; and the inhibition which 
the law imposes on a minor is one which in the natural 
course of things will soon be removed. If, however, a 
minor should attain to puberty and be deficient in under- 
standing, his guardian is not debarred from exercising 
the right of repudiation on his behalf when it is advisable 
with a due regard to his interests ; and though some of 
our doctors have forbidden the exercise of the guardian's 

* See ante, p. 4. 
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authority in sncli circnmstances, yet their opinion has not 
been generally received or adopted. 

Under- The second condition is understanding ; and repudiation 

^' by an insane person is not valid. It is likewise invalid 
when pronounced by one in a state of intoxicatio^i, or who 
has lost the use of his fiaculties by temporary stupor, or 
drinking a narcotic, as there can be no real intention in such 
cases. Nor can a guardian repudiate on behalf of a person 
in a stato of intoxication, because the cause which prevents 
his own exercise of the power is likely soon to be removed, 
and he is for the time like one asleep. But a guardian 
may repudiate for an insane person; and if he has no 
guardian, the Sultan or ruler, or any person to whom he 
may have delegated the superintendence of such matters, 
may repudiate on behalf of the insane person. 

Free-will; The third condition is choice, or free-will; and repu- 
diation by a person under compulsion is not valid.' But 
three things are necessary to the establishment of com- 
pulsion. The compeller must be able to do what he 
threatens. There must be strong ground to apprehend 
that he will do what he threatens if compliance with what 
he desires is refused. The threat must involve some 
serious injury to the person under compulsion, or to some 
one dear to him as his own soul, such as a father or a 
child. It makes no difference whether the threat be of 
death, or wounding, or abuse, or beating. But in esti- 
mating the quantum of abuse which may be endured 
without amounting to compulsion, the places where the 
compeller and the compelled are residing must be taken 
into consideration. A trifling injury is not sufficient to 
establish compulsion. 

Intention. The fourth condition is design, or intention ; and this 
is required though an express form of words is also neces- 
sary ; insomuch that if there is no intention on the part 
of the repudiator, repudiation cannot take effect ; as, for 
example, if he were careless, or asleep, or labouring under 
a mistake. And if a person, forgetting that he is married, 

^ According to the Hanifite sect it is valid. — 2>., p. 210. 
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should say, " My women are repudiated," or, " My wife is 
repudiated," and should then recollect that he is married, 
no separation would take place. Or if, after repudiating 
his wife, he should say, " I did not intend it," outwardly 
his assertion must be received and credited, though in- 
wardly and in conscience he is bound by his intention, 
whatever it really may have been. This is the case even 
though he should make some delay in explaining his inten- 
tion, provided that the woman is still in her iddutj because 
it is a declaration of intention. 

An absent person may lawfully appoint an agent to Power to 
repudiate his wife, without any difference of opinion. And may *^ 
so also may a husband who is present with his wife, accord- be com- 
ing to the most valid opinion. And though the Sheikh ^^^agenV; 
has said that the appointment of a woman as her husband's 
agent to repudiate herself would not be valid, yet it would 
seem that such an appointment is lawful. If a man should or seem- 
say to his wife, " Repudiate thyself thrice," and she should ^%ife 
do so only once, it has been said that the repudiation herself, 
would be void; while others insist that a single repu- 
diation would take effect. And so also if he should say, 
'^ Repudiate thyself once," and she should do so three 
times, it has been said that the repudiation would be void ; 
but here also others maintain that one would take effect ; 
and this opinion is more in conformity with the general 
principles of the law.' Second 

The second pillar of repudiation is the Mooivllvkahy or pillar, the 
Repudiated ; and in her five conditions are required. diated. 

The first condition is that she be a wife; for if one Condi- 
should repudiate a woman whom he has enjoyed by virtue *^^®°^' 
of a right of property, or who ]& at the time a stranger to That she 
him though he rfiould subsequently be married to her, the ^ * ^"^® ' 
repudiation would havis no effect ; so also if a man should 
suspend a repudiation on marriage, that is, make it con- 
ditional on the occurrence of that event, the repudiation 
would not be valid; and that, whether a particular woman 
were indicated as by saying, '' If I marry such a woman she 

' UMuhOf literally, more likely. 
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is repudiated," or the repudiation is in general terms, as 

by saying " Every woman whom I marry is repudiated." * 

Married The second condition is that the woman was married 

nen^co^ by a permanent contract ; for there can be no repudiation 

tract ; of a legalized slave, or of a woman enjoyed under a mootd 

or temporary contract, even though she be free. 
And not The third condition is that the woman is not in her 

coureL, courses, or in a nifas^ after childbirth. This condition 
or in a is applicable only to a woman who has been enjoyed, is 
^^•^^' ordinarily subject to the courses,^ and whose husband is 
present with her, or if absent, has not been away from 
her so long as to be assured that she has passed from the 
period of purity ^ in which he had connubial intercourse 
with her to another such period. If a man should repu- 
diate his wife while they are both living in the same 
city, or he has been absent from her less than the time 
mentioned, and she is then in her courses or in a nifasj 
the repudiation is void, whether he were aware of the fact 
or not. If, again, he has been absent from her so long as 
to feel assured that she must have passed from one period 
of purity to another, and he should then repudiate her, 
the repudiation would be quite valid, even though they 
should both subsequently agree that she was actually in 
her courses at the time ; so also, if he should have departed 
from her during a period of purity ® in which he had not 
approached her matrimonially, or if a man should repudiate 
a wife with whom he never had connubial intercourse, 
the repudiation would in either case be lawful, though she 

* The repudiation would be effectual in both casea, aocording to 
the other sect— 2)., p. 263, et $eq, 

^ The puerperal discharge. The extreme legal term, aocording 
to the other sect, is forty days (2>., note *, p. 340), but by the Sheeahs 
it is limited to ten days (Shuraya, p. 14). 

^ Arab. jETotV, active participle of Aa/u, which has several mean- 
ings. The radical idea seems to be change. I have adopted the 
meaning which the context seems to require. In law the word is 
frequently opposed to pregnant. 

^ Arab. Koora, The word is so explained farther on. 

^ Arab. Toohr, This is the usual term for the time between two 
occurrences of the courses. 
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were actnally in her courses at the time. Some of our 
lawyers have fixed upon a month as the period which gives 
effect to repudiation by an absent man, relying on a tradi- 
tion to that effect, which is strengthened by the usual recur- 
rence of the courses at intervals of that duration. Others 
of them, again, have fixed the period at three months in 
a reliance on a good tradition of Aboo Ahdodlah^ on whom 
be peace. The result of the whole, however, or the truth, 
is as we have stated it, even though the time mentioned 
should be exceeded. If a husband is present, that is, in 
the same city with his wife, without meeting her so as to 
know when her courses are on her, he is to be accoimted 
the same as if he were absent. 

The fourth condition is that the woman be moostubrai '^ She must 
or purified ; for if a man should repudiate his wife during ,^4^91%-^ 
a toohr^ or period of purity in which he has had connubial ^o^ ; 
intercourse with her, the repudiation would be ineffectual. 
This condition is not required in a ydiasah or woman who 
is past child-bearing,^^ nor in one who has not attained to 
puberty or is pregnant. With regard again to a moostvJbraty 
when three months have passed without any appearance of 
the monthly discharge, if such an one is repudiated before 
the expiration of the three months, the repudiation is 
without effect. 

The fifth condition is that the mootvUvkah or repudiated And dls- 
woman be distinctly indicated, that is, by the man's saying, 1^^^^^^ 
*' Such an one is repudiated," or by pointing to her in 
such a manner as to remove all doubt on the subject. If 
he has only one wife, and should say, " My wife is re- 
pudiated," the repudiation would be valid, as there is no 
room for ambiguity. But if he has two or more wives, 
and should say, " My wife is repudiated," he must intend 
some one of them in particular to give any effect to the 
repudiation ; and his explanation of the one whom he 

» The Ifndm Jaafer Sddik. 

'^ Participle from ittibra, purification. The object of the condi- 
tion seems to be to prevent a confusion of seed, and consequent doubt 
of paternity^ if the woman should marry again, and have a child. 

" See|Mi^,p. 162. 
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intended must be received. If, again, he had no particular 
one in his mind, or used the words without any positive 
intention, some of our doctors maintain that they would 
be entirely nugatory for want of distinct indication, while 
others insist that there would be a valid repudiation, and 
that the particular woman must be determined by lot, — an 
opinion which seems to be more agreeable to the general 
principles of the law. If he should say, " This one is 
repudiated, or this one," he may, according to the Sheikhy 
apply the repudiation to whichever of them he pleases ; 
but many of our doctors insisli that it is void for want 
of specification ; while, if he should say, " This one is 
repudiated, or this one and this one," the third would be 
certainly repudiated, and of the other two he might apply 
the repudiation to either at his pleasure. In the event 
of his death one of them must be taken by lot. Many, 
however, are of opinion that in such a case the altemativo 
is between the first and the two last together ; so that he 
must determine for either the first or for the two last. In 
all the cases it is obvious that the difficulty arises from 
the want of specification, or a compliance with the con- 
dition under consideration. If a person, looking upon his 
wife and a strange woman, should say, " One of you twa 
is repudiated," and should add, " I intended the stranger," 
his assertion must be accept^ed. But if, having a wife 
and a maid both named Sooda^ he should say, " Sooda is 
repudiated," and then assert, " I int.ended the maid," his 
word would not be accepted. For, in the first case, the 
expression " One of you two " is equally applicable to the 
wife and the strange woman, as both are capable of being 
repudiated ; but in the second case, where the repudiation 
is made' to depend on the name, it must be restricted to 
the wife, as she is the only person to whom the repudiation 
can be applied. If a person, supposing a stranger to be 
his wife, should say to her, "Thou art repudiated," his 
wife would not be repudiated, for he must be assumed to 
have intended the person addressed. And if, having two 
wives, Zeinvb and Arn/rdhy he should say, "0 Zeinvb^" 
and Am/rah should answer, " Here am I," whereupon he 
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says, " Thou art repudiated," the person intended would 
be repudiated. If he intended the one that answered, 
supposing her to be Zeinub, the Sheikh has said that 
Zeiniib would be repudiated. But there is some difficulty 
in the case ; for the repudiation was directed to the per- 
son who answered, only on the supposition that she was 
Zeinub; she therefore cannot be repudiated for want of 
intention; nor can Zeinvh^ for the repudiation was not 
directed to her, but to the other. "^j^ 

The third pillar of repudiation is its Form. Form'. 

As a general rule, marriage, being a chaste ** or pro- It« condi- 
tected condition, favoured by the law, and in its own ^^^^' 
nature not admitting of being dissolved,^' it is necessary 
in taking off or removing the tie to adhere strictly to the 
terms of the legal permission. The form of words specially Words 
appointed for that purpose is, " Thou art repudiated," " or ^^^ 
" Such an one," or " This person," or any similar word required; 
clearly indicative of the individual who is intended to be 
repudiated. And if a man should say, ''Thou art the 
repudiation," or " repudiated," or " among the repudiated," 
the words would be without effect, even though he intended 
to repudiate thereby. So also they would be ineffectual 
if he were to say, " A repudiated person." The Sheikh^ 
however, has said that in this case repudiation would take 
eflfect if intended ; but the opinion is not supported by 
the grammatical construction of the phrase. On the other 
hand, he has said that it would not take effect if a man 
were to say, " I have repudiated such an one ; " but this 
also is attended with some difficulty, arising from the fact 
that if the question were asked, " Is thy wife repudiated ? " 
and the person addressed should answer " Yes," there 
would be an effectual repudiation. 

Bepudiation cannot be effected by writing,*' nor in any cannot bo 
other language than the Arabic when there is ability to ©, i^any^ 

^' IsmiU — defence, protection, chastity. 

^' That b, it does not admit of Ekalut, like sale. See Im, D,, 
p. 168. 

** Arab. UrUi TaUhxm. 

^» It may aooordmg to the Hanifitee. 2>., p. 233. 
PAKT n. I 
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other pronounce the words specially appointed, nor by signs ex- 
than^^ cept where the party is unable to speak. If he is dumb, 
Arabic. repudiation may be effected by any signs suflBciently in- 
dicative of his purpose. And, though it cannot be given in 
writing by one who is present and able to pronounce the 
proper words, yet if he is unable to do so and writes them, 
fully intending repudiation, it takes effect and is quite valid. 
Some persons have maintained that a wife may be lawfully 
repudiated in writing by her husband when he is absent 
from her ; but this opinion is not to be relied upon. And 
Words if one should say to his wife, " Thou art vacate," or 

n^^Sfi. " ^®®'" ^^ " ^^^ ^^^^ ^^ ^^ *^y neck," or " Betake thyself 

cient. to thy people," or "Thou art absolutely separated," or 

" unlawful," or " cut off," the expressions would be quite 

nugatory, and no repudiation take place, whether it were 

intended or not.*® If he should say " Count," intending 

Tuldk thereby, it is maintained that there would be a valid 

repudiation, and there is a tradition to that effect, recorded 

by Hulbee and Moohummud^ from Ahoo Abdoollah^ on whom 

be peace; but this has been disputed by many of our 

doctors, whose opinion is more in accordance with the 

general principles of the law. 

A right of When a person gives his wife an option, intending that 

give^to a ^^® °^y rep^^^^ herself, and she chooses him, or remains 

wife is ap- silent without looking aside, nothing follows. And even 

J^^ ^ if she were immediately to choose herself, though some of 

power to our doctors are of opinion that there would be an absolute, 

h^sell ^^^ others a revocable repudiation, a third party maintains 

that in this case also the choice would be ineffectual ; and 

their opinion is the most conmion or generally received. 

Repadia- K a person were asked, " Hast thou repudiated such a 

f^tedby P^^s^n ? " and he should answer "Yes," there would be a 

affirma- valid tuldk. But not so if the question were, " Hast then 

qn^tion, separated," or " vacated," or " released ? " and he should 

«• Hast answer in the affirmative ; for then nothing would follow. 

diatedT" ' Tvldh^ in respect of its form, must be entirely free from 

^^ If intended, they would be sufficient, according to the Hanifitea. 
2>., p. 228. 
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^aj condition or description, according to the most common The form 
opinion ; '^ for I *® take no account of those who think differ- ^i^be 
ently on this subject. And even though the husband, in entirely 
pronouncing the repudiation, should merely explain himself J^ditio™ 
by saying, " twice " or " thrice," some insist that it would or de- 
be void. Others, however, maintain that a single repudia- ^^''^P^®** 
tion would take effect by reason of the word " repudiated," 
the rest being surplusage according to them; and this 
opinion is supported by the more common or generally 
received of two traditions. If he should say, " Thou art 
repudiated for the soonnut,'^ the repudiation would be valid, 
supposing that the woman were pure*^ at the time ; and so 
also if his words were "for the bvdae,^' But in this case 
it were better to say that the repudiation would not take 
effect, because we don't allow that kind of tuldk^ and the 
words would be without meaning.* 

Further, if a husband should say to his wife, " Thou lUustra- 
art repudiated this very instant, if repudiation has effect ^^'^*- 
upon thee," the Sheikh has said that there would be no 
kildkj by reason of its being made dependent on the con- 
dition ; and this is right, if the repudiator were not aware 
of the woman's state at the time. But if he knew that 
she were in a state to be legally repudiated, effect should 
be given to his words ; for though there is a condition in 
appearance, there is none in reality. If he should say, 
**Thou art repudiated the most just of repudiations," or 
"the most perfect," or "the best," or "the worst," or 
" the best and worst," the repudiation would be valid, as 
it is not impaired by the words superadded to it. So also 
it would be valid if he were to say, " the full of Mecca," or 
" the full of the world." If he should say, " To the con- 
tentment of such an one," intending a condition thereby, 
or that the repudiation should be dependent on the per- 
son's will, it would be void. Otherwise, if he had no such 

^^ This is opposed to the doctrine of the Hanifites. 2)., cap. iv. 
and cap. ii., sect. 3. 

^^ The author of the Shuraya. 

'^ Tahir, that v, not in her couraee. 

^ See|»i^, p. 118. 

I 2 
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intention, it would take effect, according to his purpose. 
So also, if he should say, " In thou enterest into the house, 
thou art repudiated," applying the vowel kusrah (i) to the 
first letter of the word (so as to make it equivalent to if)j 
there would be no repudiation, while if the yowqI futha (u) 
were applied to the first letter of the word, so as to make it 
sound un (or that), the repudiation would be quite valid, pro- 
vided that he knew the distinction between the two sounds, 
and intended that his wife should be repudiated. If he 
should say, " I am repudiated to thee," the words would 
have no effect, as a man is not a fit subject for repudiation. 
Nor if he should say, " Thou art repudiated half," or " a 
fourth," or "a sixth of a repudiation," would the words 
have any effect, for they do not amount to one whole 
repudiation. If he should say, "Thou art repudiated 
(talik)" and then add, " I intended to have said, ' Thou 
art pure (tahir)^* " the explanation is to be accepted out- 
wardly, but inwardly and in conscience he is bound by his 
real intention, whatever it may have been. If the expres- 
sions were, " Thy hand," or " Thy foot is repudiated," they 
would be wholly without effect. So also, if he were to say 
"Thy head," or "thy bosom," or "thy face," or "thy 
half," or "thy third," or "two-thirds," the expressions 
would, in like manner, be ineffectual.^' If he should say, 
" Thou art repudiated before repudiation," or " after it," 
or " before it," or " with it," nothing would follow, whe- 
ther she were an enjoyed wife or not. But if it were said 
that a single repudiation would take effect on his saying, 
*' Kepudiated with repudiation," or " after it," or " upon 
it," and that there would be none on his saying, " before 
repudiation," or " after repudiation," that would be right 
or proper.** If, again, he were to say, " Repudiated, two 
halves," or " three thirds of a repudiation," there would 
be none, according to the Sheikh. But here, also, if it were 
said that there would be a repudiation, by force of the 



^' Otherwise, according to the Hanifites. D., p. 215. 
^ I have translated the words literally. The distinction seems 
to depend on the position of the term ** repudiaUonJ^ 
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words ^^Thoo art repndiated,'' and that the rest is snr- 
plnsage, that would be right or proper. Not so, however, 
if the husband should say, " A half of two repudiations." 

Further, the Sheikh has said that if a man should say Con- 
to his four wives, " I have effected four repudiations be- ^^^^'^^ 
tween you four," each one of them would be repudiated. 
But the opinion is not free from doubt and difficulty. If, 
again, a man were to say, "Thou art repudiated, three 
except three," one repudiation would be valid, by virtue of 
the first part of the expression, if such were his inten- 
tion, and the exception would be void. If he should say, 
"Repudiated without repudiation," intending revocation 
thereby, it would be valid, because the denial of a tuldk is 
equivident to revocation ; while if he said, " Repudiation 
except repudiation," the exception would be surplusage, 
and repudiation take effect, by virtue of the words, " Thou 
art repudiated " (supposed to precede the others). If he 
should say, ^^ Zeinub is repudiated," and then add, "I 
meant Amrah,^ the explanation is to be received, suppos- 
ing both the women to be his wives. And if he say, 
" Zeinvh (hd) Am/rah^'^ both are repudiated together, for 
each was intended at the time of his naming them. But 
this is attended with some difficulty, arising fix)m the form 
of the expression. 

The fourth pillar of repudiation is Testimony ; " and it Fourth 
is necessary that two witnesses should be present and hear ^"'^^ 
the repudiation given, whether they are called upon to witneases 
attest it or not. It is a condition essential to the validity ^^^^^^^^^* 
of a tuldk that the witnesses should hear the actual words. 
So that if they are merely present, repudiation does not 
take effect, though all other conditions are complied with. 
So also there can be none with only one witness, though One not 
he be a just person, nor even with two witnesses if they *^^^^®'**« 
are not just, or are reprobates. Nay, it is required that And the 
two witnesses of known probity should be present. Some musT^ 
of our lawyers, however, think it sufficient that the persons of 
witnesses are Mooslims; but the first opinion is better ^ 

^ This is not required hy the Hanifites. 
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The testi- 
mony of 
women 
not suffi- 
cient. 



founded on traditional authority. If one of the witnessed 
should testify to the constitution of the tuldk, and the 
other should then testify to it separately from the first, 
repudiation would not take efiect. But when they testify 
to an acknowledgment of the fitct, it is not necessary that 
their testimony should be given together. Yet, if one 
should testify to the fact of the tvldk, and the other to 
an acknowledgment of it, their testimony could not be 
received. 

The testimony of women cannot be received to repu- 
diation, whether they are alone or together with men. If 
a man should repudiate his wife without witnesses, and 
then repudiate her again when witnesses are present, the 
first repudiation would go for nothing. And the true time 
for a tuldk taking efiect is when the witnesses are present, 
provided that the appropriate words are employed. 



Two 
forms: 

The 

biddwt, of 
which 
there are 
three 
kinds. 



BataU 
are void. 

The 

Soonnttt: 
Three 
kinds : 
Bdin, or 
irrevoc- 
able. 



Section Second. 
Of the Different Kinds of Tuldk or Repudiation. 

The term Tuldk includes the Biddut and the Soonnui 
forms of repudiation. Of the Biddut, or new and heretical 
form, there are three different kinds. The first is the repu- 
diation of an enjoyed wife during her courses, or a nifasj 
while her husband is present with her, or if absent from 
her, when his absence has been short of the time con- 
ditioned or required in such cases.** The second is the 
repudiation of a wife during a toohr, or period of purity, 
in which there has been connubial intercourse between the 
parties. And the third is, three repudiations without any 
intermediate revocation. All these forms of tuMk are void 
with us,^ no repudiation taking efiect in any of the cases. 

Of the Soonnutj or regular form of Tuldk, there are 
also three difierent kinds, — the Bdin or absolute, the Rujdee 
or revocable, and the Tuldk-ooUiddut, or repudiation of the 
idduL The Bdin or absolute is that with respect to which 

" See ante, p. 110. 

^^ That 18, the Sheeah sect. According to the HaniBtes they are 
all valid, though irregular. D., p. 207. 
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the husband has no power of revocation ; and of it there 
are six different species. The first is when the wife who 
is repudiated is one with whom connubial intercourse has 
never taken place. The second is when she is a ydissah^ 
or past child-bearing. The third is when she has not yet 
attained to puberty. The fourth and fifth are when she is 
mookhiuUaJi^ or moohardtj that is, released or fireed for a 
ransom, so long as she has not reclaimed the ransom for 
which the release or freedom was given. The sixth is 
when the wife is repudiated three times with two inter- 
vening revocations.^ 

The Tuldk Rujdee is that in which the husband has the Rujdee, or 
power of revocation whether he exercises it or not.^ revocable. 

The Tuldk-oolr^ddtUy or repudiation of the iddiU, is Tuldk-^U 
after the following manner : — A man repudiates his wife J^b^^ 
under the requisite conditions, he then recalls her before 
the expiration of the iddut^ has connubial intercourse with 
her, and repudiates her again, but in another toohr than 
that in which the intercourse took place, recalls her a 
second time, has intercourse with her, and repudiates her 
a third time, but in a subsequent toohr. She is now 
rendered unlawful to him till she has married another 
husband. K she should do so, be released from him, and 
her first husband should remarry her, and repeat the series 
of repudiations as at first, she would become a second 
time unlawful to him until married to another husband. 
And if this also were done and she were again free, and Renders 
the first husband should marry her a third time, and p^tJaSj 
repeat the series of repudiations, she would become, after unlawful 
the ninth, unlawftil to him for ever.^ It is to be observed ^diator." 
that the tuldk of the iddiU does not take effect unless 
there has been connubial intercourse after each revocation. 



*• Wife releafled by khoold, for which and tnoobardt, eee post, 
ch. ill. 

^ To these may be added the ordinary tuldk, when gi?en in 
exchange for property. See^«^, p. 137 

*• The power of revocation lasts till the expiration of the iddut, 
after which the repudiation becomes absolute. 

^ This kind of repudiation is unknown to the Hanifites. 
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If he should repudiate her before snch interoonrse, the 
repudiation would indeed be valid ; but it would not be a 
tvldk or repudiation of the iddut. 

Every woman on whom three repudiations have been 
fulfilled is rendered unlawful to the repudiator until she 
marries another husband ; and it makes no difference 
whether he had enjoyed her or not, or whether he had 
recalled her or abandoned her. 

Miscellaneous Cases, 

First, A man repudiates his wife and she completes 
her iddut ; he then marries her a second time, repudiates 
her again, and leaves her to complete her iddut \ after 
which he marries her a third time, and a third time re- 
pudiates her. She now becomes unlawful to him till she 
has been married to another husband. After which, if 
separated from him, and her iddut for him has expired, her 
first husband may lawfully return to her, that is, marry 
her again ; and a wife so treated is not perpetually pro- 
hibited, even after the ninth repudiation. But the iddut 
which she has to observe does not prevent her from 
becoming immediately prohibited to him after the third, 
that is, until she has been married to another. 

Second, When a man has repudiated a pregnant wife, 
and recalled her, he may lawfully have connubial inter- 
course with her, and then repudiate her a second time 
for the iddut by general consent. Some maintain that it 
is unlawftJ by the soonnut ; but the opinion in &vour of 
its legality is more agreeable to the principles of law. 

Third, When a man has repudiated a wife that is not 
pregnant, and recalled her, if he then has connubial in- 
tercourse with her, and repudiates her again in another 
toohr, the repudiation is valid without any difference of 
opinion. But if he repudiate her in the other toohr^ with- 
out having previously had intercourse with her, there are 
two traditions upon the point — one of which denies the 
efficacy of the repudiation, while according to the other 
and more valid tradition, it takes effect. Assuming the 
latter view to be correct, if he should now recall her again 



Digitized by 



Google 



REPUDUTION. 121 

and repndiate her a third time in another toohry she would 
become prohibited to him nntil married to another man. 
In like manner, if he should repudiate her after the revo- 
cation without having connubial intercourse with her in 
the first toohvy there are two traditions upon this point 
also ; but here a preference is given to that which requires 
that the repudiations should be in different toohrSj though 
connubial intercourse may not have taken place ; while if 
it has, the repudiation would be positively unlawful, except 
when given in a second toohr^ if the repudiated person 
be one with respect to whom istibra, or purification, is 
necessary. 

Fourth. When a repudiator is in doubt as to the Doubtfnl 
efficiency of a repudiation he is not obliged to repeat it to ^^"^^ 
remove the doubt, and the marriage remains as before. oot be re- 

FifiK When a man who has repudiated his wife while P®**®^- 
absent from her, enters into her apartment on his return, ^^ 
and then claims that the repudiation was effective, his claim during 
is not to be received, because it is to be presumed that a Cannot be 
Mussulman's acts are in accordance with the law, and his aUeged by- 
claim gives the lie to what is tantamount to proof. Accord- resumes 
ingly, if there is a child it is affiliated to him. cobabita- 

Siaeth. When a man absent from his wife has repudiated his wife, 
ler, and desires to marry her sister, or a fourth wife, he An absent 
must wait for nine months for the possibility of his wife's ™*° J^^^ 
being pregnant. Some of our doctors for greater caution one of 
insist that he should wait for a ftill year, having a view to J^ust^roit 
the possible pregnancy of a moostuhrat^ which occasionally for nine 
happens. But if he knew that she was not pregnant at ^Sore he 
the time of the repudiation, three courses and three months can marry 
are sufficient. *"^^^- 
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CHAPTER IL 
of appendages to repudiation. 

Section First. 
Of Repudiation hy a Sick Man. 

It is abominable for a sick man to repudiate his wife; 
yet if he should do so the repudiation is valid, and he is 
entitled to a share in her estate if she should happen to 
die during the iddut^ and the revocation were revocable. 
But he has no such right if the repudiation were bdin^ 
or absolute, or her death should not occur till after the 
expiration of the iddut. She, however, has a right to par- 
ticipate in his estate if he should die at any time within 
a year from the repudiation, whether it were revocable or 
absolute, provided that she has not married in the mean- 
time, nor he has recovered from the disease in which the 
repudiation was given. If he should recover, fall sick again, 
and then die, her right of inheritance would be lost, unless 
she were still in her iddut for a revocable repudiation. 

If he should say, " I repudiated three times when in 
good health," his word is to be received, and it bars her 
right of inheritance, though it would seem that no credit 
ought to be given to his word, as against her. And if he 
should slander her, being sick at the time, and should go 
through the form of lidn^ or imprecation, against her, 
when she would be absolutely divorced by the lidn,^ she 

' According to the Sheaths, this is the immediate effect of the Hdn 
(&eepott, p. 157), though by the Hanifite code there is no separation 
of the parties without a divorce by the husband or decree of the 
judge. D.y p. 336. 
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would have no right of inheritance in virtue of the special Its effect 

effect of a repudiation in sicknees. But it may be asked ri^hTof * 

would she not have such a right on account of the inheri- 

suspicion which attaches to his slandering her in such 

circumstances ? This que^ion has been answered in the 

affirmative. It would rather seem, however, that the usual 

effect of a repudiation in sickness should be given to 

his act without any regard to the suspicion attaching -^j^^j^^. 

to it. There is also a doubt of her right to inherit when 4iated in 

repudiated on her own solicitation. And here it is more ^°J^^^^ 

in accordance with the general principles of law to say request 

that her right of inheritance is lost.* So also when she ^^^^ 

has been released from the marriage tie by a Jchoold or Nor one 

moobardt. P^^T^,. 

hj khoold. 

Branches from the Preceding, 

First If a man should repudiate his slave wife revo- A slave re- 

cably, and she is emancipated during the iddtd, and he ^jy^^ 

then dies while labouring under the disease, she inherits husband, 

during the idduty but not after its expiration, on account cipaSl*^ 

of the flaw in her condition at the time of the repudiation.* the iddut. 

Yet, if it were said that she does inherit, that would be fjjh^erit. 
proper, and even though the divorce were irrevocable. 
Some, however, contend that she has no right whatever to 
inherit, because she had no ahleeut^ or legal status^ at the 

time of the repudiation. So also if one should repudiate Case of a 

a Jcitabeeah who is afterwards converted to the Mussulman j^^ 
religion.^ 

Second. When a repudiated woman claims or alleges In a dis- 

that the repudiation was given to her by her deceased thera^r^ 

husband when he was sick, and the fact is denied by his pudiation 

heir, who alleges that he was in good health at the time, ^^^ 



^ Such is the Hanifite doctrine in that case. 2>., p. 278. 

' According to the Hanifite code, that would prevent her inherit- 
ing even during the iddut, 2>., p. 278. 

* That is, she would in like manner inherit during the iddut ; 
her case, according to both codes, being similar to that of the eman- 
cipated slave. 
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the word of the heir is to be received,' because the pro- 
babilities on either side are equal, and it is a principle of 
law that there is no right of inheritance except by esta- 
blishing a sufficient cause for it, such as consanguinity or 
marriage. 

Third. If a man should repudiate four wives during 
his illness, marry four others, consummate with them, and 
then die, the fourth of his estate, or in the case of his 
having a child, the eighth of it, would be equally divided 
between them all. 

Section Second. 

How the ProhiUtion incurred by three Bepudiatums 
is removed. 

When a woman has been repudiated three times with 
the requisite conditions, she is rendered unlawful to the 
repudiator until she has been married to another husband, 
and in removing the prohibition regard must be had to 
four conditions: — 1st, the new husband must be adult, 
for though there is some difference of opinion in respect to 
a moorahik^ or boy approaching to puberty, yet it is more 
agreeable to the principles of law to say that he is not 
competent to legalise the woman to her first husband ; ^ 
2nd, the new husband must have carnal knowledge of the 
woman in the natural way, so as to require ablution ; 3rd, 
this must be under a contract, and not merely by virtue of 
a right of property, or of permission from her master ; 
4th, the contract must be permanent, and not by way of 
mootd^ or temporary. When all these conditions have 
been fulfilled, the prohibition incurred by three repudia- 
tions is removed. 

With regard to the value of a second marriage in 
effacing the effect of any number of repudiations less than 
three, there are two traditions. The most common op 
generally received of these is in favour of the extinction. 
So that, if a woman who was once repudiated should be 

^ The preference is given to her words by the Hanifites. D., p. 282. 
^ He 18 competent according to the Hanifites. D,, p. 290. 
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married to another man, and, after the dissolntion of that though 
marriage, should be remarried by her first husband, she ^^^ 
would abide with him on a firesh footing as to three repudi- 
ations, the effect of the first repudiation being cancelled 
by the intermediate marriage to another person. 

If a Mussulman should repudiate his Zirnmeeah wife Mairiage 
three times, and, after the expiration of her idduty she is ^g^ffil 
married to a Zimmee^ then absolutely separated from him,' cient in 
and finally converted to the faith, it is quite lawful for the of \*^!w- 
first husband to marry her by a new contract. meetik. 

When a bondwoman has been twice repudiated, she is A bond- 
rendered unlawful to the repudiator until she has been ^^^^ 
married to another husband, whether she were the wife of pndiated 
a freeman or a slave; and carnal intercourse with her ^^amed 
master is not sufficient to remove the prohibition ; neither and en- 
is it removed by the repudiator himself becoming her pro- J^the/ 
prietor, because the prohibition was incurred previous to ™*° ^- 
his acquisition of the right. K one should repudiate his can be re- 
slave wife, and she is then emancipated, after which he ?*^®^ 
marries her a second time or revokes the repudiation, she pudiator. 
remains with him on the single repudiation as connected 
with her former condition of slavery, so that, if he should 
repudiate her again, she would become unlawful to him 
until married to another husband. 

An eunuch is competent to legalize a thrice-repudiated Aneimnob 
woman to the repudiator when he has had carnal inter- te^to^' 
course with her. But there is one tradition opposed to legalize a 
his sufficiency. ^^°^ 

Intercourse with the new husband in the natural way. Emission 
though it should take place without emission, is sufficient °°* '^eo©*- 
to legalize the thrice-repudiated woman, because the act is 
the occasion of mutual pleasure to the parties. 

If the legalizer, after marrying a repudiated woman, inter- 
should, before connubial intercourse with her, apostatize ?2^ 
firom the faith, any subsequent intercourse with her during tasy not 
his apostasy would not be sufficient to render her lawful to ^^^®''*- 
her first husband, because the contract was cancelled by 
his apostasy.^ 

^ See (xnie, p. 29. 
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If, after the lapse of some time, a thrice-repudiated 
woman shoald allege that she was duly married to another 
husband, and, after being completely separated from him, 
had fulfilled her idduty and if all the occurrences could 
possibly have taken place in the interval since the third 
repudiation, some of our doctors maintain that her word 
must be received, because in the whole matter a feet is 
Involved, viz. coition, which cannot otherwise be ascer- 
tained. There is one tradition, however, to the effect that 
it is only when she is a trustworthy person that her asser- 
tion is to be credited in such circumstances. 

When the legalizer has entered into the woman's 
apartment, and she alleges that connubial intercourse 
took place between them, that is sufficient to render her 
lawful to her first husband, provided that the legalizer 
assents to the assertion. When, on the other hand, he 
contradicts her, some of our doctors are of opinion that the 
conduct of the first husband should be regulated by his 
estimate of the probability of her or of the other party's 
speaking the truth. It would be better, however, to say 
that he should in all cases act in dependence on her asser- 
tion, from the impossibility of obtaining any other evidence 
of the fact than her own word. 

If connection with the legalizer should take place under 
circumstances when connubial intercourse is interdicted, as 
during pilgrimage or an obligatory fast, some of our doctors 
are of opinion that the woman would not be rendered 
lawftil to her husband, because the act being prohibited, 
cannot be supposed to be within the scope of the legis- 
lator's intention. Others, however, insist that she would 
be rendered lawful by the establishment of marriage on 
a valid contract. 

Section Third. 

Of Rujdt or Revocation,^ 

TvMk or repudiation may be validly revoked in words, 
"I have recalled thee," or in deed, as 



Maybe 

effected i 
bywords ^ ^7 saying, 
orbydeed* 



^ Literally, return ; as if the man returned to his wife, or restored 
her to her former position. 
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by connubial intercourse ; and even though the hasband 
should only touch or kiss his repudiated wife with desire, 
that would be a revocation. Permission by the repudiated 
woman is not a necessary preliminary to the revocation, 
for she is still his wife. And even a mere denial of the 
repudiation would be equivalent to revocation, for it implies 
& retention of the woman as his wife. 

It is not necessary though proper to have witnesses to Witnesses 
a verbal revocation. ^^'''^' 

If a husband should say to his wife, " I have recalled Doubt as 
thee when thou wilt or if thou wilt," the revocation would to revoca- 
not take effect, even though she should answer, '^ I have pendent 
willed." This, however, is open to doubt. on the 

K a man should repudiate his wife and recall her after will ; 
ahe has apostatized from the faith, the revocation would not *^' ^^' 
be valid, as a marriage ah initio in such circumstances, that aposta- 
is, with an apostate, would not be valid.* On this point, how- ^^^^[2™ 
ever, there is room for doubt, arising from the consideration 
that the woman revocably repudiated is still a wife ; ^® and if 
she should return to the faith the revocation would revive. 

If a man having a Zimmeeah wife, should repudiate Similar 
her revocably, and then recall her during her iddut it has ^hwf the 
been said that the revocation would not be lawful, for re- woman is 
vocation is like a new contract. But it would seem that JJ,^^, 
the revocation is lawful, as the woman has never ceased to 
be his wife, and the revocation is rather to be viewed as a 
prolongation of the existing contract. 

Revocation by a dumb man may be effected by intel- Revoca- 
ligible signs. Some say that he ought to raise the veil ^^^^ * 
from off her face, but this opinion is rarely entertained. man. 

When a man has repudiated his wife, and recalled her, In a dls- 

but she denies that the marriage was ever consummated, £!?!l^„^^ 

j=» ^ ' consom- 

with a view to avoid the necessity of iddutj^^ and to render mation, 
the repudiation irrevocable, while he insists on the other of^jj^^'^ 
wife to be 

* An apostate is legally disqualified from contracting marriage, receiyed. 
Skuroya, p. 581. 

^^ See above. 

" It is only on an enjoyed wife that iddut is incumbent (poit, 
p. 160), 
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hand that consummation had taken place, her word and 
oath are to be received, for the zahir or apparent is in 
favour of her allegation. 

When a woman claims that her iddut has expired " by- 
occurrence of the courses, and the time admits of the (act 
being so, while the man denies its expiration, her word 
and oath are to be received. But if the claim be that the 
iddut had expired by lapse of months, his assertion is to 
be preferred ; for here the difference is merely as to the 
time when the repudiation took effect. If, again, the 
husband should claim that the iddut had expired, the 
word of the wife is to be received ; for t&e original state of 
things is the continuance of the marriage, which he is 
trying to impeach. 

If the woman was pregnant and claims that delivery 
has taken place, her word is to be received without requiring 
her to produce the infant. But if the dispute be as to the 
fact of her having been pregnant, which the husband denies, 
and she produces an infant which he denies to be his 
offspring, the word rests with him, because the fact is one 
which admits of proof by witnesses. If she claims the 
expiration of the iddut, and he alleges that he recalled her 
before its expiration, the word of the woman is to be pre- 
ferred. But if he has recalled her, and she then claims 
after the revocation that the iddut had expired, his word is 
to be received, since the original state of things is the 
validity of the iddut. 

If the husband of a slave should claim that he recalled 
her during her iddut, and she confirms the allegation, while 
it is denied by her master, who insists that the iddvi had 
expired before the revocation, the word of the husband is to 
be received ; and some of our doctors are of opinion that 
he is not required to confirm his assertion by his oath, 
since the right of marriage is sustained by both the 
spouses; but this opinion is liable to d6ubt. 

'^ The power of revocation terminates with the expiration of the 
iddut, as is obvious from the introduction, at this place, of the 
remaining paragraphs of this section, which would otherwise more 
properly belong to the chapter on iddut. 
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CHAPTER m. 
Of KhoolI and MoobarAt. 

Section First. 
Of Khoold : its Formj Ransom^ Conditions and Laws, 

In respect of form it is as if one should say, " Khnlatohi Fonn. 
Jcuza^ ("I have Tchocld'd thee for so much"), or 
" Fulanutoon inookhtuLlMoon via huza " (" Such an one is 
Jchoold'd for so and so ") ; ' and if it be asked whether the 
hhocld is effected by this alone, the answer must be that 
the tradition is to that effect. The Sheikh^ however, insists 
that it is not effected by those words unless they are fol- 
lowed up by tvldk or repudiation. And there is no doubt 
that it is not effected by the words " FadeetoJd " (" I have 
liberated thee for a ransom ") without the addition of the 
word tuldk ; nor by the words " Fasvkhtoki " (" I have 
cancelled thee ") ; " Abuniohi " (" I have separated thee "), 
or ^^ Bvituttoki" ("I have cut thee off"); nor hy ttikaU 
(dissolution). 

Supposing that the word Jchocld is sufficient, another Doubt 
question arises whether it is a cancellation of the marriage j^ a <am-^*^ 
contract or a repudiation. According to Al Moortuza it cellation 
is the latter, and his opinion is supported by tradition, o^g^ 
The Sheikh^ however, prefers to consider it as a cancellation ; contract 
and in this view of it no account can be taken of it in the aLti^"" 
number of repudiations. 

* The author has not given any definition of khoold, and I forbear 
to translate these terms, otherwise than by putting them into i^n 
Epglifth form, though, as it will appear a little farther on that khoold 
has the effect of an absolute divorce, they might very well be ren- 
dered, '' I have divorced thee," or ''Such an one is divorced." 

FABT n. K 
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Tvldk or repudiation when given for a ransom takes 
effect absolutely, though no use has been made of the word 
khoold. If a woman should ask her husband for a tuldk 
in exchange for something, and he should khoold her with- 
out using the word tuldky it would not take effect according 
to either of the opinions before mentioned. While, if she 
asked for a khoold in exchange for something, and he gave 
her a tiddk for it, she would not be liable for the exchange, 
according to those who think that Jchoold hy itself is a 
cancellation, and liable, according to those who consider it 
as a repudiation, or as not requiring the addition of the 
word tuldk. Again, if the husband should say, " Thou art 
repudiated for a thousand," or, "with a liability for a 
thousand," the repudiation would take effect revocably 
without any obligation on her part for the thousand, even 
though she should afterwards voluntarily give a Becurity 
for it, as it would be a security for what was not due. 
And if she should actually pay the amount, it could only 
be considered as a new gift, and the repudiation would 
by no means become absolute or irrevocable. Further, 
when a woman says, " Repudiate me for a thousand," the 
answer should be immediate ; for if there is any delay the 
husband would not be entitled to the exchange, and the 
repudiation, if given, would be revocable. 

With regard to the ransom, whatever may be vididly 
given as dower is also valid as the ransom of khoold ; and 
there is no limit to the amount, so that it may lawfully ex- 
ceed whatever was given to the woman as her dower or on 
any other account. When the ransom is not produced, 
its kind, quality, and quantity must be mentioned ; but if 
produced mere inspection is sufficient. When it is money 
it must be paid in the coin most prevalent in the city, 
unless some particular currency is mentioned, when it 
must be paid in that. Where, again, the khoold is for a 
thousand, and nothing has been said to show what was the 
intention of the parties, the khoold is invalid. So also it is 
invalid, when the ransom is something the property in 
which is unlawful to Mussulmans, as wine for instance. 
Some say, however, that the khoold should take effect 
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itevocably ; which would be right if it were followed by a 
tiddk ; bat otherwise, it is better to say that the khoold is 
void. If the khoold was for vinegar, and it proves to be 
wine, the transaction is valid, but the husband is entitled 
to have the full quantity in vinegar. Where, however, the 
ransom is tiie foetus of which a beast or a female slave is 
pregnant, the khoold is not valid. 

The ransom may be disbursed by the woman herself May be 
or by her agent, or any one who has become her security [^ ^^ 
for it, with her permission. But whether it may be paid man, or 
by a mere voluntary is liable to doubt, the better opinion or su^y/ 
being against such payment. Yet if a person should say, 
** Repudiate her for a thousand of her own money on my 
guarantee," or " for this slave of hers on my guarantee," 
the transaction would be valid ; insomuch that, though she 
should be unwilling to deliver what was specified, the khoold 
would be valid, and the voluntary liable on his guarantee. 
Upon this point, however, there is room for doubt. 

If a woman should enter into a khoold during her death Khoold 
illness, the transaction would be valid though the ransom though 
were in excess of a third of her estate. But here it is entered 
maintained by some of our doctors that any excess over ^^n i^ 
the proper dower must come out of the third ; and the her last 
opinion seems to be in accordance with the principles of J^jd^r 
law. If the ransom be the suckling of the husband's child, more than 
it is valid provided that the time during which the suckling her estate. 
is to last is distinctly specified. So also, if a man should 
repudiate his wife in exchange for the child's maintenance, 
the transaction would in like manner be valid, subject to 
the like condition that the quantity of the food and clothing 
which may be required, and the time for which they are 
to be provided, are all distinctly specified. If in either of 
the last two cases the child should die before the com- 
pletion of the time, the repudiator would be entitled to 
a suitable compensation for so much of it as should remain 
unexpired, namely, the hire of a nurse for so long if the 
ransom were the suckling of the infent, and the value of 
the food and clothing if it were the infant's maintenance. 

If a husband should enter into a khoold with his wife If the ran- 
som is not 

Digitized by VjOOQIC 



132 DIVORCE. 

equal to for a consideration sufficiently described, and which when 
Bcripdonit delivered does not come up to the description, he may re- 
may be turn what has been so delivered, and demand its exchange 
^ ^"™ for something corresponding to the description. So also, 
if the thing delivered be blemished, he may return it and 
claim an exact similar unblemished, or its value ; or if he 
please he may retain the thing and require a compensation 
for the blemish. So also, the same course is open to him 
if the consideration were a slave who proves to be of a 
country, or a piece of cloth that is found to be of a place, 
different to that described. Not so, however, if the con- 
sideration was a piece of silk and it proves to be cotton ; 
for, though in that case the khoold is valid, and the 
husband is entitled to the value of the silk, he cannot 
insist on retaining the cotton, by reason of the difference 
of kind between the two things. 
Xhooldnot If a wife should deliver a thousand to her husband, 
^en left ^J^?' " Repudiate me for it when you please," the 
to the bus- payment would not be valid, and if he should repudiate 
opUon. ^®^ ^^^ repudiation would be revocable, and the woman 

entitled to the money. 
Maj be If & khoold is made with two women for one ransom, 

granted to ^he khoold is valid and the ransom payable by them equally* 
men for If two should say, ^' Repudiate us for a thousand," and he 

o°^ repudiates only one of them, he is entitled to half the 

ransom. , 

sum ; but if he should subsequently repudiate the other 

the repudiation would be revocable, and he would have no 

title to the remainder, on account of his delay in responding 

to what required an immediate answer.^ 

Valid If a man should enter into a khoold with his wife for 

the ran- * specific article, which proves to be the property of another, 

flom be it has been said that the khoold is void ; but it were better 

BDOCiflod 

and the ' ^ ^7 ^^^ ^^ ^ valid, and the man entitled to the value 

property of the article specified, or a similar to it if it belonir to the 
ofano- 1 i. . .1 

ther. class of Similars. 

Ransom The payment of ransom by a female slave is valid. If 

pSd by a Permitted generally by her master the amount is limited 

' See atUe^ p. IdO. 

Digitized by VjOOQ IC 



KHOOLl. 133 

to the proper dower, and for any ezcees beyond it she female 
herself is liable, and may be sued for it if emancipated ^^^^ 
and able to pay, while she is liable for the original even in 
the absence of any permission by her master. And if she appa- 
shonld give a specific thing with his permission, both the J^Sh^ut 
Jchoold and the delivery would be valid; otherwise, the hermas- 
^Jeodd only would be valid, and the slave herself liable ^^^'" 
for the value or a similar of the article, to be sued for 
after emancipation. Payment of ransom by a repudiated 
mookatubcLh is also valid, and her master has no right to 
object. 

With regard to the conditions of khoddj those which ni. Con- 
are required on the part of the khali or man granting ^^^^ 
it are four in number — ^viz. puberty, sanity, freedom of Eeouired 
choice, and intention ; so that no Jchoold is valid if made J^^*^'***' 
by a boy under puberty, or by an insane person, or one 
acting under compulsion, or in a state of intoxication, or 
in a paroxysm of anger so great as to take away all real 
intention. If lehoold is to be considered in the light of a 
tuldky or repudiation, it is void when entered into by a 
guardian for his ward ; but if khoold is not a tttldky it is 
valid when given by a guardian for something in exchange. 

The conditions required in a moolchtvllah^ or woman Required 
receiving a khoold^ are that she be takiry or pure for a i^. ^^be 
toohr or period of purity in which no connubial intercourse 
has taken place; that is, when she is a woman whose 
marriage has been consummated, is not past child-bearing, 
and whose husband is present with her. It is also requi- 
site that there be some aversion on the part of the woman 
to her husband. But though a woman should say to her 
husband, ^^ I will most certainly bring in upon you some 
one whom you won't like," that would not render a khoold 
imperative, though it would be proper and expedient in 
such circumstances. Khoold of a pregnant woman is 
valid, though there should be some appearance of a san- 
guinary discharge, as repudiation would be valid in such 
circumstances, though it might be said that the courses 
are upon her. So also it is valid in the case of a woman 
whose marriage has not been consummated, though she 
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were actually subject to them at the tinve; and a woman 
who is past child-bearing may be the subject of a khooldj 
though connubial intercourse should have taken place in 
the toohr in which it is efifected. 
Two wit- It is farther required, to the validity of the contract, 

that it should be entered into before two witnesses who are 
present at the same time ; for if they are separate it is not 
valid. It is also necessary that it be free from conditions. 
Xhoold by Khoold may be lawfully entered into by a man who is 
b^tid**^" ^^^®r inhibition, whether it be for profrision or insolvency ; 
son, zim- or by a zimmee, or infidel subject, or by a hurbee or aUen 
h^^^ enemy. And if in the two last cases the consideration is 
lawful! wine or a hog, the contract is valid notwithstanding ; but 
if both or either of the parties should be converted to the 
faith before delivery of the exchange, the woman would be 
liable for its value. 
Xhwld The conditions that nullify a khoold are those which 

nullified the contract itself does not require. For if the husband 
tions in- should say, " If you revoke, I revoke," such a condition 
^th^th^^* would not nullify the contract, for it is one which it 
contract, requires.' So also if the wife should expressly stipulate 
for a right to reclaim the consideration, the khoold would 
still be valid. But if he should say, " I have given you a 
khoold if you will," the khoold would not be vfdid, though 
she should say, ^^ I have willed it ; " for this is not a con- 
dition which the contract requires. So also if he should 
say, " If thou wilt be responsible to me for a thousand," 
or, " If thou wilt give me," or words to the like effect ; or 
if he should say, " when," or " whenever," or " at what 
time," the khoold would not be valid. 
IV. Laws. With regard to the laws of khoold, they may be gathered 

from the following cases : — 
Notlawfnl First. If a man should compel his wife into an agree- 

if the wife ment for a ransom, he would do what is unlawful ; and if 
18 com- ' ^ ' 

pelled to he should thereupon repudiate her, the repudiation would 
iu^^ ^ valid without any obligation on her part to deliver what 

she had agreed to give. The repudiation, however, would 

be revocable. 

^ See next page. 
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Second. If a hnsband shonld give a Jchoold to his wife Nor when 
while their dispositions or tempers are still in harmony, ^^^*^ 
the Jchoold would not be valid, and he would not become wife are 
the proprietor of the ransom. And if he should repudiate terms^ 
her for an exchange in like circumstances, he would not with each 
become the proprietor of the exchange, but the repudiation ' 

would be valid, though with liberty to him to revoke. 

Third. If a woman has been guilty of any shameful Doubt 
or profligate act, her husband may lawfully annoy her so ^^^^^^ 
as to induce her to ransom herself. It has been said, woman 
however, that this has been abrogated, and is no longer J^ed 
permitted. into ran- 

Fourth. When a khoold has been established, the hus- b^radf. 

band has no power of revocation. The wife, however, may xhoold 

reclaim the ransom at any time during the subsistence of ^^^ revoo- 

the iddut ; and if she should do so, he may then revoke the ran- 

the khoold if he please. lom is re- 

claimed 
Fifth. If a man should enter into a khodd^ and stipu* by the 

late for a power to revoke it, the khoold would not be ^^®- 

valid. So also repudiation for an exchange would be ^4 asti- 

invalid with a like stipulation. pnlation 

Sixth. A mookhtvllah or woman who has received a ^^"^ ^ 
khoold is not affected by a repudiation pronounced subse- who has 
quently to it, because the latter is, in its nature, revocable. ^^^®^ * 
True, that if she reclaim the ransom, her husband may sascepti- 
lawfully revoke the khoold^ and then repudiate her. ^® o^ 

Seventh. When a woman's father says to her husband, pudiated. 
" Repudiate her and thou art free fix)m her dower," and he Agree- 
does repudiate her, the repudiation is valid revocably, and ^^2^^* 
she is neither obliged to discharge her husband from the father for 
payment of the dower, nor is her father responsible. tion^not** 

Eighth. When a woman has appointed an agent for valid. 
khoold generally, the ransom must not exceed her proper An agent 
dower to be paid in the coin of the place. And in like must not 
manner, when the husband appoints an agent for khoold e^ce^the 
in general terms, and the woman's agent gives more than dower, 
the proper dower, the ransom is void, and the repudiation 
takes effect revocably, without any responsibility on the 
part of the agent. And if the husband's agent should grant 
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the hhoold for less than the proper dower, the Jchoold would 
be void. So also if he should repudiate he^ for such a 
ransom, the repudiation would not take effect, as he acted 
contrary to his instructions. 

Connected with the laws of khooldy are the following^ 
cases regarding disputes : — 
In dis- First. When the partiea are agreed as to the quantity 

PJ^^^ of the ransom, bat differ as to its kind, the word of the 
how the woman is to be preferred* 

^J^]^®* Second. When they agree that the quantity was men- 

r^alated. tioned, and that nothing was said as to the kind, but differ 
as to what was intended, the Jchoold is void, according to 
some of our doctors, while others maintain that the burden 
of proof is on the husband ; and this opinion is the more 
approved. 

Third. If the husband should say, "I granted the 
klioold for a thousand on your responsibility,*' and the 
wife should say, " Nay, but on the responsibility of Zeid^ 
the burden of proof is on him, and the oath is on her; 
and if she should take it, she is released from the ransom, 
though Zdd does not thereby become liable. So, also, if 
she should say, ^^ Such an one made the agreement with 
you, and he is liable for the ransoih," the result would be 
the same. But if she should say, ^^ I made the agreement 
myself, and such an one was my surety," she is liable for 
the thousand so long as there is no proof, and nothing is 
established against the third party merely on the ground 
of her allegation. 



How 
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Section Second. 
Of Moobwrdt. 

Mooba/rdt is effected when the husband has said, 
" Ba/reetoki via kuza fu unti talikoon" (" I have liberated 
thee for so much, and thou art repudiated "). It is founded 
on the mutual aversion of the husband and wife ; and it is 
a condition that the mooba/rdt^ or liberation, be followed by 
the word tuldk^ in so much that, if the husband should 
stop at the word mooba/rdt, no separation of the parties 
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would take effect. And thoagh, instead of Bareetohiy 

other words, such as fasvkhtokij abuniohi^ were employed, 

they would be equally effective if followed by the word 

tvldky since it is that word alone which is required for the 

separation, and none other. Even though the husband 

should merely say, ^' Thou art repudiated for so much," it 

would be valid and a mooba/rdty which is ouly another 

expression for repudiation for an exchange, with mutual 

repulsion between the spouses ; in each of whom the same 

conditions are required as in the case of khootd-. 

Repudiation for an exchange is absolute, so that the Bepudia- 

husband has no power to revoke it, unless, indeed, the exchange 

wife should reclaim the ransom, which she may do at any irrevoca- 

time during the subsistence of the iddut; and if she theez- 

should avail herself of the right, he may also revoke the change i« 
J. ,. o ^ reclaimed, 

repudiation. 

Moobcurdt is like khooldy except that the former is Disdno- 

founded on the mutual aversion of the husband and wife, J^^^^ 

while the latter is founded on the aversion of the wife moobardt 

alone, and that in moobardt no more can be taken in j^^tf 

exchauge for it than what she had actually received from 

him, any excess being unlawful, while in hhocld it is quite 

lawful. Further, we are all agreed that in moobardt the 

word tuldk is necessary to effect a separation between the 

parties, while with regard to its being required in khoold^ 

there is a difference of opinion among us. 
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CHAPTER IV. 

OF ZIHAR. 

Section First. 
Its Formy Conditions j and Ejects. 

I. Form. In respect of Form, it is as if one should say to his wife, 
" Thou art on me like the back of my mother ;" so also 
if he should say, " This person," or make use of any other 
word indicative of a particular individual, ^^ is on me like 
the back of my mother," the ziha/r would in like manner 
be constituted. The particular word of connection is of no 
importance ; so that, if he should say, ^^ Thou art to me 
or vrith me," it would make no difference. If, again, he 
should liken her to the back of any other woman related 
to him within the prohibited degrees by consanguinity or 
fosterage, there are two traditions on the subject, and, 
according to the most notorious or generally received of 
these, zihwr would be effected. But if he should liken her 
to the hand of his mother, or her hair or belly, it has been 
said that there would be no zihar^ though there is a weak 
tradition in favour of its taking effect in such a case, while, 
if the likening were to any other than his mother in any 
part of the person but the back, there is no doubt that 
there would be no zihcur. And if he should liken his wife 
to a woman prohibited to him only by affinity, even though 
the prohibition were perpetual, as in the case of a wife's 
mother, or the daughter of an enjoyed wife, or the wife of 
a father or son, ziha/r would by no means be induced. So, 
also, his words would be alike ineffectual if the likening 
were to the wife's sister, or her aunt, whether paternal or 
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maternal, or if lie should say, "Like the back of my 
brother," or "father," or "paternal uncle," or if she 
should say, " Thou art on me like the back of my father,'* 
or " my mother." 

In respect of conditions, it is necessary with regard to n. Ck>ndi- 
the ziha/r itself that two just persons should be present the*^^ 
when it is pronounced, and hear the words of the moozdhir^ itaelt 
or husband, pronouncing them ; and also that the ziha/r 
should take effect inmiediately. So that if the effect 
should be suspended till the expiration of the month or 
the entering upon Friday, there would be no ziha/r, accord- 
ing to the best opinions. Where, again, zihar is made 
dependent on a condition, though the grant is also subject 
to doubt, yet it is more agreeable to traditional authority 
to say that it would take effect. 

With regard to the moozahivy it is required that he be Of the 
jbdult and sane, have freedom of choice and intention. So 'w^'^'**^*^' 
that the ziha/r of a child, an insane person, or one acting 
xmder compulsion, or temporarily incapable of intention 
through drunkenness, stupor, or a paroxysm of passion, 
are all equally invalid. And if one should use the formtda 
of zihoTy intending repudiation, there would neither be 
repudiation, for want of the appropriate word tuldky nor 
zihoff' for want of intention. Zihar by an eunuch is valid, 
if we say that dalliance short of connubial intercourse is 
prohibited by it ; so also it is valid when pronounced by 
an infidel or a slave. 

With regard to the moozaJiurahy or woman who is the Of the 
subject of the zihar, it is a condition that she have been ?^^" 
married by contract ; and, accordingly, zihar cannot take 
effect with reference to one who is a stranger to the 
moozahir at the time, though he should suspend, or make 
it dependent on his marrying her. It is further required 
that the woman be tahir, or pure, for a toohr, or period of 
purity during which there has been no connubial inter- 
course, that is, provided her husband be present with her, 
and she is of an age to be subject to the courses ; for if 
any of these conditions are wanting the zihar is valid, 
though they were on her at the time. As to consumma- 
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tion being a necessary condition there is some room for 
doubt. There is a tradition, indeed, which supports its 
necessity ; but later opinions fevour the more general view, 
being against any restriction in this respect. With regard 
to a woman married by a mootdj or a temporary contract, 
there are various opinions ; but, according to that which is 
best supported by traditional authority, zihar may take 
effect on such a woman. And even in the case of a woman 
enjoyed by virtue of a right of property, there is some 
room for doubt ; for there is a tradition in favour of its 
efficacy in the case of a bondwoman, as well as one who 
is free, 
m. Bf- The effects of zihar have been arranged under several 

fecta. cases, of which the following are the most important : — 
When the First Expiation is not due merely on pronouncing the 

necessity ziha/r, but is rendered incumbent by a return to the wife, 
tion^ses. by which is meant an intention to resume connubial in- 
tercourse. And the more correct view seems to be that 
nothing is established by the zihar itself except a pro- 
hibition of such intercourse until expiation is made. If 
connubial intercourse should take place before expiation, 
two expiations would be necessary, and if repeated, the 
expiation must be repeated also. 
Expiation Second, When a husband has repudiated his wife, and 

notevaded ^.j^^^ recalled her, that does not render her lawful to him 

by repu- , , , ' 

diation without expiation. But if she should pass out of her iddtd 

andrecaU; ^thout revocation, and he were then to marry her again, 

no expiation would be due. So, also, if the divorce had 

been absolute, and he should marry her again in the iddtdy 

and have connubial intercourse with her, no expiation 

would be due. Neither would it be incumbent if both or 

either of the parties should die, or any of them apostatize 

from the Mussulman faith. 

bntobyi- Third. If a man should zihar his slave wife, and then 

atedinthe purchase her, the marriage being cancelled by the purchase, 

slave wife he might have sexual intercourse with her by virtue of his 

^T^P'"^" right of property, without any necessity for expiation. So, 

also, if a third party should purchase her after the zihar^ 

and cancel the marriage, which he is at liberty to do, the 
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effect of the snhcar would be extinguished, and if her hns- 
band should many her by a mere contract he would not 
be liable to any expiation. 

Fourth. K a man should zihar four wives by one Distinct 
expression, a distinct expiation is due for each of them ; Jj^Swdue 
and if he should sdha/r one several times he is liable for a when four 
distinct expiation for each time, ^^lether the ziha/rs were J3^^^ 
consecutive or separated by some intervals of time, though together, 
some of our doctors distinguish between the cases ; and if 
he have matrimonial intercourse- before making expiation, 
he is liable for a distinct expiation on each repetition of 
the act. 

Fifih. When the zUia/r is in general terms conjugal When the 
intercourse is forbidden until expiation is made ; but when ^^j.** 
it is suspended, or made dependent on a condition, such tional, ex- 
intercourse is lawful until the occurrence of the condition, ^ot^dne 
and consequently no expiation is due for any previous tiutbe 
intercourse. If the intercourse itself has been made the ?™1„ ^ 
condition, the ziha/r is not established till it has taken 
place, nor any expiation due till a subsequent return to 
the wife. Some, however, have maintained that it becomes 
due on the first occurrence of the intercourse ; but this 
opinion has not by any means met with general reception. 

Sixth. Connubial intercourse is prohibited to the moO' When ex- 
zdhir until he has made expiation, whether the expiation P^**|^^° " 
be by emancipation, fasting, or feeding the poor; and if menced,it 
he should break the prohibition during the fast he must j^newedif 
begiji it anew, — though some few have erroneously said theprohi- 
that this b not necessary if the intercourse were during ^rokwi"' 
the night. But whether expiation is due for anything before its 
short of connubial intercourse, such as kissing or touching, ^^ ^ 
is a question on which there is a difference of opinion; and 
the affirmative, which is maintained by some, is attended 
with a good deal of difficulty. 

Seventh. When the moozahvr is unable to make expia- If themoo- 
tion, or offer any other substitute for it than asking pardon ^^^^^ 
of God, prohibition continues, according to some, until expiate he 
expiation is made; but others, with more probability, ^J^o^£ 
maintain that to ask pardon is enough. Ood. 
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Coarse to Eighth. If the moozdhurah or woman who is the sub- 

su^^y ject of the ziha/r chooses to have patience, no other has 

the judge a right to object. But if she briings the matter before 

piSint^r" *^^ J^^g^j ^^^ husband must be put to his choice, either 

made to to make expiation and return to his wife, or to repudiate 

wife!^^^^ her, and three months are to be allowed to him to make 

up his mind. If the time is allowed to expire without 

making his choice, he is then to be straitened in respect 

of meat and drink, till he comes to a determination as to 

one or other of the courses ; but he is not to be compelled 

by means of the straitening to repudiate his wife, nor is 

the judge empowered to make the repudiation in his stead. 

Section Second. 

Expiation. 

Isofseve- Expiations are of several kinds, some of which are 

obligatory and some voluntary. In this place it is only 

That ap- necessary to notice the expiation of Zihar, which belongs 

^^ to the former class, and requires the emancipation of a 

slave, or, in case of inability to emancipate, fasting for 

two successive months, and in the case of inability to fast 

for that time, the feeding of sixty poor persons. 

1. By The obligation to emancipate is special to those who 

eniandpa- jj^ve it in their power to do so by actually possessing a 

slave; slave, or by having the money and opportunity to buy 

one. In the slave are required the three following 

who must qualities. — First, he must have eeman or the true faith. 

be^a MoM' rjij^jg jg universally required in the expiation for intentional 

homicide, and, according to the best or most approved 

opinion, is also a condition in the other cases of obligatory 

expiation. But here nothing more is to be understood 

than Isldm or a profession of the Mussulman fSuth ; and 

it makes no difference whether the slave be male or female, 

young or full grown. An infant may come under the 

category of Isldm^ and is sufficient for the purpose of 

expiation in zxhofr^ if both or either of his parents be 

of the Mussulman faith at the time of its birth. But one 

in the womb is not sufficient, though both its parents 
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should be Mooslim, and itself is snch in the eye of the 
law. When a slave who is dumb attains to puberty, and 
professes the faith by signs, he is accounted a Mooslim^ 
and is sufficient for the purpose of expiation, though both 
his parents should be infidels. By the quality of Isldm 
in the matter of expiation is not required such a profession 
of the faith as entitles one to the full enjoyment of its 
blessings. It is quite sufficient if the slave be firm and 
established in the two testimonies, that is, the Unity of 
God and the Mission of the Prophet; and it is not a 
condition that he be free from everything besides. A 
youth under puberty, the child of infidel parents, cannot 
be accounted a Mooslim, whether they be with him, or the 
youth professing himself to be a Mooslim is separated 
from them. Even a moorahih^ or boy closely approach- 
ing to puberty, who professes the faith, is not to be so ac- 
counted; though OA this point there is room for doubt and 
hesitation, as also whether he should be separated from 
his infidel parents. This question, however, though it is 
admitted that he is still to be accounted an infidel, has 
been answered by some of our doctors in the affirmative, 
as a precaution to guard his good intentions from being Free from 
marred by the influence of his parents. The second ^®'®^**' 
quality required in the slave to be emancipated is freedom 
from defects. So that one who is blind, leprous, or unable 
to walk, is not sufficient. Other infirmities, however, do 
not disqualify the slave, such as dumbness, deafness, or 
the loss of one leg or one arm ; but one who has lost both and the 
his legs is not suffixjient because unable to walk. The ^^y of^" 
third requisite is that the slave be the entire property of the eman- 
the emancipator. So that a moodvkhwr is not sufficient *^*P*^'- 
so long as the tudbeer is undissolved, nor a moohUvb who 
has paid anypart of his ransom; bat an abik or absconded 
slave is sufficient so long as there is no positive intelligence 
of his death. So also a moostuwlvdah^ or slave who has 
borne a child to her master, is sufficient, for slavery is still 
established in her. 

The emancipation is subject to some conditions. First, Ck>ndi- 

ihere must be intention, that is, an intention to expiate ; ^^^^^ ^^ 

* ' the eman- 

cipation . 
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for emancipation is an act of piety which is susceptible of 
different phases, and most be pointed to one in particular 
by intention. There must also be in the intention a 
koorbut, or a desire of drawing near to God. Hence ex- 
piation by an infidel is invalid, whether he be a subject, 
an alien, or an apostate. Second, the emancipation must 
be entirely gratuitous ; for if the master should say to his 
slave '^ Thou art free and liable for so much,'' it would not 
suffice for expiation, since it is evident that he intended 
to get something in exchange. And if a third party should 
say to the master, ^'Emancipate thy slave as an expia- 
tion, and thou hast so much against me," and he should 
emancipate accordingly, it would not suffice for expiation. 
Even though the master should restore the exchange after 
he had taken possession of it, still there would be no 
expiation ; for the emancipation being insufficient for that 
purpose at the time it took place, cannot be rendered 
sufficient by any subsequent act. Thirdly, there must be 
no cause for the emancipation in an unlawful act of the 
emancipator. Thus, if he should have put out the slave's 
eyes, or cut off both his legs, and should emancipate him, 
intending expiation for ziha/r^ the emancipation would take 
effect, but not suffice for that purpose. 
2. Fasting In obligatory expiation fasting is required when there 

necessaiy jg inability to emancipate ; and such inability is established 

in case of , "^ . 

inability either by the non-possession of a slave and the absence of 

toemanoi- ^jj^ means of purchasing, or by the impossibility of find- 
ing a suitable slave, though there may be the means of 
purchasing him. Though the person should be actually 
possessed of a slave, yet if he is required for service, or if 
his price be necessary for the person's food or clothing, 
he is not obliged to emancipate. Nor is he under any 
obligation to sell his house or his clothes for the purpose 
of buying a slave to emancipate, though any excess above 
what is necessary ought to be sold. When inability to 
emancipate is clearly established, it is necessary, as the 
expiation in ziha/r, to fast for two consecutive months, or 
one month if the person be a slave. K the fast is broken 
in the first month without a sufficient excuse, it must be 
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b^on anew ; but shonld he fisist, tbongh only for one day 
of the second month, the £Eist is held to be completed and 
he is absolved. Some indeed consider him guilty of sin in 
breaking the fast, but there is some doubt on the point, 
and the better ppinion seems to be that he is not. It may 
be observed that the only proper excuses applicable to a 
case of this kind are sickness, fainting, and insanity. 

In the event of inability to fi^st, expiation must be 3. Feed- 
made by feeding the prescribed number of persons, that is, 5^^*^^^^ 
by giving to each one moodd} Some say indeed that the there is 
proper quantity is two mooddSy and that it is only in case l^^^t*^ 
of necessity that one moodd can be deemed sufficient, but 
the first opinion is not approved. Any abatement from 
the full number of persons to be fed is not allowed, though 
the quantity should be the full allowance for the prescribed 
number, — ^that is, when the prescribed number can be 
found, otherwise the expiation is satisfied by repeating the 
allowance even to one person. The kind of food should be 
the medium of what is given to the expiator's family ; or 
what is the pi'evalent food of the place may be lawfrilly 
given. The prescribed number may be fed separately or 
all together. But it is not sufficient to feed children by 
themselves, though they may be lawfiiUy fed among the 
general mass. If they should be fed separately two must 
be counted as one grown person. It is proper to confine 
the feeding to true believers,* and those who are reckoned 
as such, their children for instance. According to the 
Mubsoot the persons to whom the food is to be distributed 
are the same as those on whom the zukat of the fii/r is to 
be expended ; and those who cannot be lawfully included 
on that occasion are not lawful here. It would seem that 
profligate Moodims may be included in the feeding; but it 
is by no means to be extended to infidels. 

In connection with the subject of expiation generally, Misoel- 
the following cases are worthy of attention : — laneoua 

First Ability has reference to the time when expiation ..... 
— hasrefer- 

' A weight estimated at 1^ rutl. — Im, 2)., p. 78. 

' Moamineenf but apparently not here restricted to SKeeaha, 

PABT TU L 
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is to be made, not to the time when it became incnmbent 
So that, if a man who was at first able to emancipi^ 
should subsequently become incompetent to do so, and 
should fast instead, he is no longer under an obligation to 
emancipate. 

Second. When a man is unable to emancipate, and has 
begun to fSast, but subsequently becomes possessed of sufiS- 
cient means to enable him to emancipate a slave, he is not 
obliged to return to that mode of expiation. So, also, when 
he is unable to fast, and has taken to feeding the poor 
instead, but subsequently finds himself able to endure the 
first mode of expiation, he is not obliged to return to it. 

Third, When one has emancipated a slave before in- 
tending to return to hb wife, that, according to the 
Sheikh, does not suffice to expiate the ziharj because the 
expiation was made before it was due ; and the opinion is 
quite correct. 

Fourth. The food of expiation is not to be given to an 
infant, but to his guardian. 

Fifth. Nor is expiation to be expended on one whom 
the expiator is otherwise obliged to maintain, as his father, 
wife, children, or slaves. But it may be expended on any 
others than these, though they should be near relatives. 

Sixth. It is not sufficient to give value in a case of 
expiation, instead of the thing itself, which is obligatory. 

Seventh. Any one on whom it is incumbent to fast 
for two months, but is unable to do so, let him fast for 
eighteen days. If unable for that, let him bestow in 
charity to the extent of one moodd per day. K unable tor 
that, let him ask pardon of Almighty God, and nothing 
more is required of him. 
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CHAPTER V. 

OF EELA. 

Jn form, Eda is an oath by Grod, and cannot be contracted Form, 
without one of the Divine names ; but it may be effected 
in any language when so intended. The words by which 
it is constituted are either plain and express, being specially 
appropriate to sexual intercourse, or capable of being so 
interpreted. For the former, there are no corresponding 
terms in the English language. The latter are such as, 
" By Grod, I will have no coimection with thee ; " and, if 
Tised designedly with a view to aeZa, they are sufficient 
to constitute it; but, unless so intended, they are not 
sufficient, while the others are sufficient in themselves. 
Whether eela can be made in dependence on a condition, 
is a question on which there are two reports of the Sheikh's 
opinion. According to the most notorious or generally 
received of these, it cannot be constituted either in depend- 
ence on a condition or to take effect from a future time, 
and, if attempted, the condition would be surplusage. If 
a man should swear " by emancipation," or " by alms," or 
" by prohibition," that he would not have connection with 
his wife, there would be no eela^ even though* intended. 
Neither would it be affected by his saying, " If I do so I 
am liable for so much." And if a man, having properly 
made an eela with one wife, should say to another, ^'I 
have associated thee with her," there would be no eela 
with the second, though it were intended, since eela cannot 
be effected except by an expression involving some name 
of God. 

l2 
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With regard to the moolee, or person pronouncing the 
eela, it is required that he be adult and sane, and have 
freedom of choice and intention. But eela by a slave is 
valid, whether his wife be free or a bondwoman. So, also, 
that hj a zimmee and an eunuch ; even a mujbooby or one 
who has lost the penis, is valid, though, with r^;ard to the 
latter, there is some room for doubt. 

With regard to the mooUby or woman who is the subject 
of the eela, it is necessary that she be married by contract, 
and not merely by virtue of a right of property ; and also 
that the marriage has been consummated. With regard 
to a woman married by mootd, or a temporary contract, 
there is some doubt ; but, according to the better opinion, 
she is not a subject for eda. It makes no difference, 
however, whether a woman be free or a slave; and in 
either case she is competent to bring the matter before a 
judge, to have a time fixed, and after its expiration to 
demand a return to conjugal intercourse. Eela may also 
take effect with a zimmeeah, or infidel subject, as well as 
with a mooslimah. 

The laws of eela are comprehended under the following 
cases: — 

Mrst. Eela is not contracted unless the prohibition is 
absolute, perpetual, or for a time exceeding four months,^ 
or to continue until the occurrence of something which 
certainly cannot, or in all probability will not, happen 
before the expiration of that time, as if a man should say, 
being in Irak at the time, " Until I go to and return from 
a town in Turkey J^ K the time is four months only, 
or somewhat less, or is limited by an event which will 
certainly, or probably, or possibly happen within that time, 
eela will not be effected. And if he should say, "By 
God, I will not have connection with thee until I enter 
this mansion," there would be no eela, for he might be 
freed from the necessity of expiation by having connection 
in the entrance, which would evade the eela. 



^ Four months are sufficient, according to the other sect. — D,f 
,296. 
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Second. The tune for the woman to wait is four months, Woman 
whether she be free or a slave, and whether her husband fj^fo^*** 
be the one or the other. And this time is the husband's months 
right ; so that within it she cannot demand his return to caii^kiy* ^ 
her. Nor when it has expired, is she divorced by the the matter 
mere expiration. Neither has the judge any power to judge, 
divorce her. But if she should bring the matter before 
him, the husband must then make his choice either to re- 
pudiate or to return to her. If he should repudiate her, 
that would put an end to her right, though the repudiation 
would be revocable, according to the best opinions. So 
also, if he should return to her, that would equally put an 
end tQ her right. But if he refuse to do either of the 
things required of him, he is to be imprisoned and 
straitened until he either repudiates or returns to her. 
The judge, however, has no power to compel him to do 
either of these in preference to the other. If the eda 
should be for a definite time, and he procrastinates after 
the matter is brought before the judge till the time expires, 
the effect of the eela abates, and he is not liable for any 
expiation, though he should have connection with his wife. 
If she should deem it her right to demand a return, it 
would not thereby be extinguished, for it is constantly 
renewed ; and it is only rights that are not thus susceptible 
of renewal that can be extinguished by forgiveness. 

Branches from the Preceding. 

First. K the husband should have conjugal intercourse Conjogal 

within the time of expectation, he is liable to expiation ^^^"^ 

according to general agreement ; but if the intercourse within the 

should not take place till after the expiration of that time, ducesex- 

it is stated in the Mvbsoot^ that there would be no necessity piation. 

for expiation ; but it is said in the Kliilaf^ that he would 

still be liable, and this opinion is the better founded. 

Second. When a man has pronounced an eela with filiation 
. ^ - . _ ^ _ - , not re- 

respect to a wife who is a slave, and then purchases, quired 

emancipates, and remarries her, the eela does not revive. ^!l®° ^^ 

" ■" being a 

^ Both works are by the Sheikh, slave, is 
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emanci- And the result wonld be the same if the oonditions were 
reoMu--*^ reversed, and the wife being free should purchase, emanci- 
ried by pate, and then remarry her husband, 
band.^' Third. When a man has said to four wives, " By Grod, 

Case of I ^U ^ot have connection with you," he does not become 
four wives a moolee on the instant, and may lawfully have intercourse 
in one with three of them ; but then the prohibition will attach to 
^^^- the fourth, with respect to whom the eela becomes esta- 

blished. Consequently, she may bring the matter before 
the judge, to have a time fixed for her. If one of the wives 
should die before the husband has had connubial intercourse 
with any of them, he is released from his vow, for a breach 
of it cannot be established except by connection with the 
whole four. The case would be difierent if he should repu- 
diate one or two or three of them ; for then the vows would 
remain in fall force as to the remaining wives or wife, 
since connection with those whom he may have repudiated 
is still within his power under a semblance of right. If, 
however, he had said, " I will not have connection with 
one of you," eela would be established as to all, and a time 
must be fixed for all. True, that if he should have con- 
nection with one of them, he would be released from his 
vow as to the remainder ; though if he should repudiate 
one or two or three of them, the eela would still be good 
as to the rest. 
i:ela of a Fourth. When a man has pronounced an eela with 

wife revo- respect to a wife repudiated revocably, the eela is valid, 
p^diated ^^^ ^^^ iddut is to be reckoned from the expiration of the 
valid. time. And the rule is the same if he should repudiate 
his wife revocably, and then pronounce an eela with respect 
to her, and subsequently recall her.* 
Expiation It is to observed that the expiation in a case of eela ' 
^°-^*® ®* is the same as for a yumeen or oath^ and in expiating a 
yumeen it is optional, either to emancipate a slave, or to 
feed the poor, or clothe them. If clothing be preferred, 
two garments should be given if the party be able, or one 

* Some of the cases have been omitted, as not likely to be of any 
practical utility. 
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only if he cannot give more. Some have said, however, 
that in either case it is optional to give only one ; and this 
seems to be the better opinion. K, again, feeding should 
be preferred, one moodd is the proper quantity of food for 
each poor person, even though the party should be able to 
give two moodds. If a man should beat his slave exces- 
sively, it is proper to make expiation by emancipating him.^ 

^ The aathority for the last paragraph is taken from the chapter 
on ZUuar^ pp. 841-2. 
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CHAPTER VL 

OF LUN. ' 

Section First. 
Its Pillars. 

First These are four in number. The first pillar is its cause, 

pillar: ^j, j-ather causes, for there are two. The first cause is 

Causes. ' , , 

1st. Scan- scandal ; but Lidn is not induced by this cause, except 

^*^- when a husband charges his moohsunnahy or chaste wife 

whom he has enjoyed, with adultery, and alleges that he 

has had ocular demonstration of the fact, but has no 

other proof of it. If the woman charged be a stranger 

to him, he is liable to the hudd or specific punishment 

for scandal, and there is no lidn. So also, if he should 

charge his wife without alleging that he was witness to 

the fact, the result would be the same. But if he has 

proof, there is neither hvdd nor lid/n. So also, if the 

accused woman be notorious for zina or adultery. It 

follows, from ocular demonstration being required on the 

part of the husband, that there can be no lidn for scandal 

in the case of a blind man, though there may be for denial of 

a child. K the accuser has proof but declines to produce 

it in order to a lidn, it is a question whether lidn would 

be valid. According to the Khilaf it would ; but this is 

denied in the Mubsoot, on the ground that the want of 

proof is made a condition in the sacred text ; ^ and this 

opinion is more agreeable to the general principles of law. 

If the charge of adultery be referred to a time previous 

^ Those who charge their wives with adult^iy, and have no wit- 
nesses but themselyes.— See Inayah, toI. ii. p. 262. 
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to the marriage of the parties, the husband is liable to the 
hvdi for scandal ; and whether he can avoid it by Udn is 
a question on which the authorities differ. The author 
of the KhUaf, looking to the fact charged, insists that he 
cannot ; while the same author in the Mubsootj having a 
view to the time of the charge, maintains that he can ; and 
this opinion seems to be most in accordance with the prin- 
ciples of law. 

It is not lawful for a husband to accuse his wife on A wife 
mere suspicion, nor even with a strong probability of her t^accwsed 
guilt, founded on information given to him by a person onsuspi- 
in whom he can confide, nor though it should be a matter ^^^^ ^' 
of common fame that such an one has committed adultery "trong 
with her. [ion. 

When a husband accuses his wife during her iddut for May be 
a revocable repudiation, he may have recourse to lidn. S^^gtbo 
But not so if the repudiation were absolute or irrevocable; iddut for a 
for in that case he would be liable to the httdd^ even repu^a-^ 
though he referred the charge to a time when she was tion. 
still his wife. 

The second cause of lidn is the denial of a child. 2nd. De- 
But for the operation of this cause it is necessary that ^^* * 
delivery should take place at six months or more from 
the time of conjugal intercourse, and not beyond the 
extreme period of gestation. It is further requisite that 
the intercourse should have been under a permanent con- 
tract. K the woman should give birth to a full-grown 
child within six months from conjugal intercourse the 
child is not affiliated to her husband, and may therefore 
be denied by him without lidn. But if they differ, after 
consummation, as to the time of the pregnancy, recourse 
must be had to mutual lidn. And a child is not affiliated 
to the husband unless access to his wife was possible, and 
he was able for matrimonial intercourse. If, then, a boy 
mider nine years of age should go in to his wife, and she 
should give birth to a child, it is not affiliated to him ; 
otherwise, however, if the boy should have attained to ten 
years or more, from the possibility of his being adult, 
as puberty is sometimes, though rarely, found at that early 
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age. Yet if he shonid deny the child there can be no lidriy 
as there is no law for it in such circumstances, and it 
must be delayed until he has attained to puberty and 
discretion. But if he should die, whether before or after 
attaining to both, without denying the child, it must be 
affiliated to him, and both wife and child are entitled to 
participate in his inheritance. A child is not affiliated 
to an eunuch who is mujboob^ though this is liable to 
doubt ; and if the person is only one of these, that is, an 
eunuch or a mujbooby the child is affiliated to him, and 
cannot be denied without lidn. 
Child may When a husband is present with his wife at the time 
at aDj ^f b^^ childbirth, and does not deny the child when con- 
time be- gratulated on the event, he is precluded from afterwards 
knowledge denying it if the delay to do so exceeds what is customary 
ment; in guch cases. It would be more proper, however, to say 
that he is at liberty to deny it, so long as he has not 
acknowledged the child to be his. And if he refrain from 
denying a child of which his wife is pregnant till her 
delivery, he may lawfully deny it after its birth, according 
to both opinions; because he may have refrtdned till then, 
on account of some doubt whether there was a real 
pregnancy or only the appearance of it. But a person who 
bat once has once acknowledged a child expressly or in words that 
f^^' leave no doubt of his meaning, cannot afterward deny it, as 
not be if, when congratulated on its birth, he has answered in 

^^, words indicative of satisfaction. For instance, if the terms 
qaentiy ' 

denied; of congratulation were, "God has blessed you in youp 

child," and he should answer, " Amen,*' or " If it please 

God." But if he should say by way of answer, " Grod has 

blessed thee," or "God has done good to thee," there 

would be no acknowledgment. 

and. When a man has dandered his wife and denied her 

d^^^ ite ^^^' ^® ^ delivered from the hudd or specific punishment 

paternity for the scandal if he can prove what he has laid to her 

^J^^ charge ; but the child cannot be rejected except by lidn. 

except by And if a man should repudiate his wife absolutely, and 

lidn, g|^^ should be delivered of a child, it is affiliated to him 

according to appearances, and cannot be denied otherwise 
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than by lithi. If she should marry again and be delivered 
of a child at less than six months from intercourse with 
her second husband, and at nine months or less since 
her separation from the first, the child cannot be denied 
by the first otherwise than by lidri. 

The second pillar of lidn is the Mooldin or imprecating Second 
husband, of whom it is required that he be adult and sane, j.^^^" 
With regard to lidn by an infidel there are two reports, Wtnorim- 
and, according to the more generally received of these, it JS^bcSd^ 
is valid. The same may be said of a slave. And the lidn 
of a dumb person is also valid when his meaning can be 
ascertained by approved signs, in the same way as repudi- 
ation and acknowledgment by him are valid. But lidn is 
in no case valid without speech or approved signs. If a 
person should deny a child begotten under a semblance of 
right to intercourse with its mother, the paternity of the 
child is negatived, and therd is no room for lidn. And 
when there is an absence of all or any of the conditions 
of affiliation, it is an incumbent duty on a man to deny a 
child and have recourse to lidn^ that its niisub or paternity 
may not be established in one who has no right to him. 
But it is not lawful to deny a child on suspicion, or presump- 
tion, or want of resemblance between it and its progenitor. 

The third pillar is the Mooldinah or imprecating wife, xhird 

of whom it is required that she be adult and sane, and free P^*ll"" 

from deafiiess or dumbness. It is also required that she unnah or 

was married by a permanent contract. With regard to j™P^^^ 

consummation there are several reports. According to one 

of these there is no lidn without it ; according to another 

the lidn is lawfrd ; while a third restrict& its legality to 

a case of scandal, excluding denial of a child. Lidn is 

established between a free man and a slave wife, though 

here also there are two other opinions, one of which forbids 

it, while the other allows it only for denial of a child, to the 

exclusion of slander. Lidn is valid with respect to a pregnant 

woman, though the hudd cannot be inflicted tUl her delivery. 

A female slave does not become ekfirash or wife* merely child of a 
female 

* Firash means literally bed. 
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slave may by virtue of the right of property ; whether ahe becomes 
^thout ^ ^y sexual intercourse with her master is a question on 
lidfu which there are two reports. According to that which is 

best supported by traditional authority, she does not be- 
come dkjvrashy and her child is not affiliated to her master, 
without his acknowledgment. Even though he should 
admit his intercourse with its mother, he may still deny 
the child, and the case does not require lidm,. 
Ponrth The fourth pillar of lidn is its form or the manner in 

Fom'" which it is conducted. It is not valid except in presence 
of the judge, or some one appointed by him for the pur- 
pose. Yet if the parties are content with a private person^ 
and take the lidn before him, it is lawful. Its effect is 
established on the mere order when pronounced, though 
some say that it requires the subsequent consent of the 
parties. The proper form of the lidn is that the man 
should four times call God to witness that he is among the 
truth-speakers in respect of what he has laid to her charge, 
and that he should then add. May the curse of God be 
upon him if he be among the liars. The woman should 
then call God to witness four times, that he is among the 
liars in respect of what he has laid to her charge, and 
should then add, May the wrath of God be upon her if he 
is among the truth-speakers. The words of testimony are 
as just explained, and it is proper that the man should 
stand when uttering them, and that the woman should 
also stand when doing so. Some, however, insist that 
they should both be standing together before the judge. 
The man should begin the formula as just stated, and then 
the woman. He should also de^gnate her in such a 
manner as to prevent her from being mistaken for any 
other, as by mentioning her name and that of her father, 
or specifying some of her distinguishing marks. The 
parties should also make use of the Arabic language if able 
to do so, and are only to be excused by inability ; and the 
judge, when unacquainted with that language, should take 
the assistance of two interpreters, one being insufficient. 
The man should begin with testifying, and conclude with 
the word " curse ; " while the woman should also begin 
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nrlth testifying but conclude with the word " wrath." And 
if, instead of saying, " I testify by Grod," the parties should 
say, "I swear," using the words husum or htdufy both 
signifying an oathy the formula would not be lawful. 



Section Second. 
Laws of Lidn. 

These are contained under several cases, of which the 
following are the most important : — 

Mrst, A man by slandering his wife becomes liable Itseffecta^ 
to the huMy but his liability ceases on his taking the lidn^ 
and this is his right. The liability to hvdd is then cast 
upon the wife, and on her taking it four consequences 
follow : — both the liabilities are at an end ; the child is 
cut off from the man,' but not from the woman; she 
ceases to be a wife ; and becomes perpetually prohibited to 
the man. If he should give himself the lie, or retract in 
the midst of the lidUy or refuse to take it, the liability to 
hivdd is established against him, but none of the other ' 
consequences are established. If she should refuse, or 
acknowledge the truth of the charge, she is to be confined, 
and he is relieved from the hvddy but her firash or wifer 
hood does not abate, nor is prohibition established. K 
he should give himself the lie, or retract after the lidm^ 
the child's paternity is restored, and with it his right of 
inheritance ; but neither the father, nor any one related 
through him, can inherit to the child, while the mother, 
and those related through her, retain their right of in- 
heritance to him. Her wifehood, however, does not return, 
nor is there any abatement of the prohibition. On the 
question whether his liability to the hvdi revives, there 
are two reports, but, according to that which is most in 
accordance with traditional authority, he is not liable to 
it. If, again, she should make an acknowledgment subse- 
quent to the lidUy she would certainly not be liable to the 

* That is, when the cauae of lidn is denial of a child. 
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hvddtmless the confession were repeated fouf times,^ alid 
even with that there is some doubt of her liability. 

Second. When a woman complains that her hosband 
has slandered her in such a manner as to induce lidUy and 
he denies the charge, but she adduces proof of it, he 
cannot now have recourse to the lidn, for that would be 
falsifying himself. . 

Third, When a man has slandered his wife with an- 
other man in such a manner as to imply that they have 
committed adultery together, he becomes liable to two 
inflictions of the hudd, but can save himself from that due 
to his wife by taking the lidn, and from both if he can 
produce proof of the charge. 

Fourth, When a man has slandered his wife, and she 
confesses before lidn, then, according to the Sheikh, she is 
liable to the hvdd if the confession is repeated four times, 
but her husband is absolved though she should confess 
only once. If, however, the paternity of a child is 
involved in the case, that cannot be rejected except by 
lidn, which the husband may have recourse to of himself; 
because the concurrence of the husband and wife as to the 
fact of adultery does not ignore the paternity of a child, 
since that is established by the firash, or wifehood, of the 
woman. There is also some doubt as to the lidn. 

Fifth, When a man has slandered his wife, and she 
has acknowledged the fact, and he adduces two witnesses 
to the acknowledgment, they cannot be received, according 
to the Sheikh, and he is liable to the hudd.^ There is, 
however, some diflSculty in the case, because the testimony 
adduced is to the acknowledgment, not to the fact of 
adultery. 

Sixth. When a man has brought a scandal against 
his wife, and she dies before the lidn, the lid/n drops and 
the husband is entitled to inherit from his wife, but is 
liable to the htuid at the instance of her heirs. He may 



* This is required by the Jmameea code, as well as by the Hani' 
feea. — Shuraya, p. 513, 

' Four witnessea are required to establish a charge of ; 
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then, however, to save himself from the hvddy have recourse 
to the lidn. According to a report of Abu Buseer^ if one 
of her people should arise and put the husband to the lidnj 
he would have no right in her inheritance, otherwise his 
right remains ; and this opinion has some support from 
the KhUaf; but the principle of law in the case is that the 
right to inheritance is established by death, and cannot be 
taken away by a subsequent lidn. j^^ ^ . 

Seventh. If there has been a failure in any of the words valid if 
required in the formula of lidn, it is not valid, and any j^^i^^,* 
order which the judge may have passed upon it is in- any of its 

Eighth. The separation induced by lidn is a cancella- Separa- 
tion of the marriage, not a repudiation. ^ ^ 

cancella- 
tion of 
marriage. 
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CHAPTER Vn. 

OF n>DUT. 

Section First. 
Women on whom it is not Ineurnbent. 

Nowoman No woman is obliged to keep iddut whose marriage has not 

^[J^^ been consummated, whether she was repudiated by her 

has not husband or separated from him by a cancellation of the 

I^^^HiSted contract, except only when the cancellation is by his 

obliged death. A widow is in all cases bound to observe an iddidj 

J2J5^ whether her marriage was consummated or not. 

except a Consummation is established by the insertion of the 

Consum- ?^^ penisy without emission, and even though the 

matioDL husband be an eunuch. Some have said that an iddui 

described, jg ^^ incumbent when he is a mujbooby fi^m the possi« 

bility of pregnancy by friction ; but this is liable to doubt, 

as iddut is dependent on coition. If, however, pregnancy 

should actually ensue, an iddut must necessarily be observed 

till delivery. 

Mere re- In no case is iddut required in consequence of the 

^^^* mere retirement of the husband and wife together without 

coition coition, according to the most common or generally re- 

rM^oire an reived opinion. When retirement has taken place, and a 

idiha. dispute subsequently arises between the parties as to the 

fact of coition, the word of the husband with his oath is 

to be preferred. 
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Section Second.* 
Women who reckon by Kooras, 
These are women who are subject to the courses, and Women 
the iddut pi*escribed for them, when free, and whether Jq^I^ 
their husbands be free or not, is three kooras, by which is courses 
to be understood, according to the most common or gene- ^^^ ^ 
rally received of two traditions, three toohrs, or periods of for three 
purity. If a man should repudiate his wife, and she were 
then to menstruate a single luhzahj or instant, after, this 
luhzah would be reckoned as one koora, and the two 
remaining kooras would be completed on the appearance 
of the third discharge ; so that the iddut would expire on 
the instant. This is the case when the courses are regular, 
returning after stated intervals. When, on the other hand, 
there is any irregularity, the woman should wait for caution 
till the expiration of the shortest time when they usually 
recur, which, in reckoning for the iddut, is taken to be 
twenty-six days and two luhzahs. Not that the last of the 
luhzahs is included in the iddut, but it is added for greater 
caution, as evidence of its completion. If a man should 
repudiate his wife while the courses are actually on her, 
the repudiation would have no effect, as already mentioned ; 
but if the repudiation were given in a toolwy or period of 
purity, it would be quite valid, though the woman should 
menstruate when the man had done speaking, without an 
appreciable instant of time intervening, because it took 
effect in the toohr. Still, however, that toohr could not 
be reckoned in the iddut, because it did not follow the 
repudiation, and three new kooras would be required after 
the menstruation. K there should be any difference on 
this point, the wife insisting that a part of the toohr 
remiained after the repudiation, while the husband denies 
that such was the case, the word of the woman is to be 
preferred, because she had the best opportunity of knowing 
the fact. 

' This and the following sections, to the fifth, relate to free women 
who have been repudiated, or whose marriage has been cancelled 
otherwise than by Uie death of their husbands. 

PABT n. M 
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Section Third. 

Women wlio reckon by Months. 

Adult A woman who is not subject to the courses, though 

^T^^b- ^^ ^^ arrived at the proper age, must observe an iddut 

ject to the of three months aft«r repudiation or other cancellation of 

must^eeo ^^^ marriage, provided that it has been consummated and 

iddut for she is free. With regard to a ydissah, or woman who is 

months P^* child-bearing, and one who has not yet arrived at 

Women puberty, there are two traditions. According to one of 

pastchild- these, they are both obliged to observe an iddut of three 

not^b^ months ; but, according to the other and more generally 

liged to received tradition, no iddut of any kind is obligatory on 

iddut. either of them. The age when women are supposed to be 

When past child-bearing is fifty years, though it is said that, 

^®^^ among the Koreish and Nabateans, the age is sixty years. 

If, in a particular case, the monthly discharge should have 

ceased while women of the same age are generally subject 

to it, the iddut is three months by general agreement. 

Course to In such a case, however, the woman should have regard 

served in ^^^ ^ courses and to months ; so that, if three toohrs 

a doubtful should first be completed, or if three months should first 

expire, the iddut would be at an end in either case. But 

if she should perceive the discharge in the third month, 

and the second and third appearance should be delayed, 

she must have patience for nine months, for the possibility 

of her being pregnant, and then keep an iddut of three 

The months. This of all idduts is the longest. A woman 

ix)^rble wliose courses occur only once in four or five months 

iddnt. should keep iddut by months. 

Months to When a woman has been repudiated at the beginning of 
on^T^v *^^ hillal, or first appearance of the new moon, the three 
the moon, months of the iddut are to be reckoned by hiUals. Where, 
again, she was repudiated in the middle of the month, the 
iddut is to be measured by two hiUals, and so much of 
the third month as to make up for what was wanting 
of the first. Some, however, are of opinion that here also 
the three months must be reckoned by three hillals, and 
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the opinion seems to be more in accordance with the 
general principles of the law. 

If, after the iddut of a woman has expired, and she has A mar- 
entered into a second marriage, any suspicion should arise J^^ ?°^^j 
of her having been pregnant, the iddut is not invalidated after the 
thereby. Nor is it invalidated even though no new mar- ^^^ ^^^ 
riage should have been contracted. But if there should iddut is 
be any suspicion of pregnancy before the expiration of the Sated^ 
iddut^ the woman ought to refirain from entering into an- 
other marriage. And it would be proper to do so when 
there is any suspicion of the kind, even though the iddut 
should have expired. In this case, however, it is right to unless the 
observe that the marriage would be lawful so long as there ^^^^ 
is no certainty of the woman's being pregnant. But in all subse- 
the cases, if she should subsequently prove to have been ^^^^ ^ 
pregnant, a second marriage entered into in such circum- have been 
stances would be void, by reason of the iddut being still at^thT^ 

subsisting at the time of the contract. time of 

contract. 

Section Fourth. 
Of Pregnant Women. 

A pregnant woman, when repudiated, must keep iddut A preg- 
till delivered of her child. If a woman, after being repu- ^^when 
diated, should allege that she is with child, her husband repudi- 
ought to wait patiently till the extreme term of gestation, keepi^t^ 
which is nine months; but after that her claim is no tillde- 
longer to be regarded. According to one tradition, he ^^^' 
should wait for a year; but this tradition has not been 
generally received. K a woman is pregnant of twins, she 
becomes absolutely separated or divorced from her husband 
on the birth of the first of them ; though she cannot law- 
ftiUy enter into a second marriage until delivered of the 
last also. It seems preferable, however, as more in accord- 
ance with the principles of the law, to say that she is not 
completely divorced from her husband until delivered of 
both. But if her 

If a man should repudiate a pregnant wife revocably, ^^sband 
and then die while her iddut is still unexpired, she must must enter 

X 2 
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on a new enter anew into an iddut^ on account of his death. But if 

Ms^eath, ^® repudiate her irrevocably, she is only required to com- 

if the re- plete the iddut already commenced for the repudiation. 

E!!^!?.^ When a woman has become pregnant by zina. and is 

was revoc- r o j -> 

able. then repudiated by her husband, it is the iddut of months 

Case of a which she has to observe, and not that of delivery. But 
pr^nwit if she was enjoyed under a semblance of right, and her 
by fi»a, or child has been afiiliated to the man with whom the inter- 
semblance course took place, by reason of her husband being at a 
of right, distance from her at the time, and she is then repudiated 
by her husband, she should keep iddut till delivery, on 
account of the father of the child, and after the delivery 
observe a new iddui^ on account of the repudiator. 
Dispntes When a husband and wife are agreed as to the time of 

as U) time ^ repudiation, but diflFer as to the time of delivery, the 
livery, word of the woman is to be preferred, because the difference 
is with regard to her own act. If, again, they are agreed 
as to the time of delivery, but differ as to that of the repu- 
diation, the word of the man is to be preferred, because 
here the difference is with regard to his act. There is, 
however, some difficulty in both the cases, because the 
or repu- original facts are, the non-existence of the repudiation, and 
diation : ^^ non-exiBtence of the delivery ; and according to the 
general rules of procedure, the word of the person who 
denies these facts should be preferred, 
oontinned. If a woman should declare that her iddut has expired, 
and be subsequently delivered of a child at six months or 
more from the date of the repudiation, some are of opinion 
that the child is not to be affiliated to the repudiator ; but 
the better opinion seems to be that it ought to be ascribed 
to him, so long as the time does not exceed the extreme 
term of gestation. 

Section Fifth. 

Iddut for Death} 

For a wo- A free woman married by a valid contract should keep 

P^J^ iddut for the death of her husband during four months and 

' This section relates to free women only. 
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ten days when she is not pregnant, whatever be her age, pregnant 
whether she is a child or full grown, and whether her ^\^^ 
husband had arrived at maturity or not ; and she becomes months 
absolutely separated from her husband, or all connection ^^^^ 
with him entirely cut oflF at sunset of the tenth day, for 
that is the end of the day. If she is pregnant the iddut For one 
is the largest of the two periods, that is, it is prolonged to p^Ji^t 
delivery if that should not occur till after the expiration the same 
of four months and ten days from her husband's death, ^^^ 
whereas if she is delivered before the expiration of that 
time she is to wait for its completion. 

Heddd^ or mourning, is incumbent on a widow ; by which Beddd 
is to be understood abstinence from everything in dress ^^^ ^,^ 
and ointments intended to adorn or beautify the person, a widow. 
There is no sort of objection to black or blue garments, for What it is 
in these there is an entire absence of anything like orna- 
ment. In those respects there is no difference between the 
young and the full grown, the mooslimah and the zim/meeah. 
But there is some doubt with regard to a slave, on whom 
it would seem that heddd is not incumbent. Neither Notin- 
is it incumbent on a woman who has been repudiated by ^^ ^q. 
her husband, whether the repudiation were revocable or man who 
irrevocable. ^ ^^^ 

A woman who has been enjoyed under a semblable ated. 

contract, and whose husband has died, should observe the ^'^^ <>* * 

iddut prescribed in the case of repudiation, not that ap- enjoyed 

pointed for a husband's death, whether she be premant '^^f^*, 

. .1 ^ 1 . 1.1 1 . / semblable 

or not ; the observance being due to the carnal intercourse, contract. 

not to the contract, for in reality she is not a wife. 

When a person is missing but something is known as Missing 

to where he is, or his wife is maintained by his guardian or ^^"^n^t 

some one acting on his behalf, she has no option but must heard of, 

wait for his return. Where again there is no intelligence ^^^ ^ 

regarding him and no person who maintains her, though without 

she may also in such circumstances remain content with ™^^ 'ghg 

her condition, and no one has a right to interfere, yet if she may apply 

please she may bring the matter before the judge. In the ju^jgg • 

event of her taking that course the judge should postpone 

the consideration of the subject for four years, and make 
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diligent inquiry in the meantime regarding the husband. 

If some certain intelligence of him be then received, she 

must still have patience, but it is incumbent on the Imdm 

to maintain her out of the Beit-ool-Mal^ or public treasury. 

who, if If, on the other hand, nothing can be heard of her husband, 

heard°of ^ the judge should direct her to keep iddut as for his death ; 

the has- and on its completion she may lawfully marry again. If 

foury^, ^^^ *'^ ^^^^ *'^® missing husband should appear, and find 

may direct that she had completed her iddut and married again, he is 

y^epiddut without any remedy against her. But if he should appear 

as for his while she is still in her iddut^ he retains his right to her. 

a^ * Where again the iddut has expired, but she has not availed 

which herself of the privilege to marry again, there are two 

inarry traditions on the question of his rights ; and by the most 

again. generally received of these he is entirely without any remedy 

against her. 
And she If she has availed herself of her right to marry again 

^^p^ after the expiration of her iddut, and it then proves that 
to keep a the first husband is dead, the second contract is valid, and 
?^"^ she is not under any obligation to keep a second iddut, 
though the whether the death occurred before or during the currency 
first hus- Qf ^]jQ if^ut, or after its expiration ; for the first contract 
band were . .it., /. i i t «. 

really was extinguished in the eye of the law, and no effect can 

dead. j^^ given to the death of the husband, as none would be 

given to his life if he were still in existence. 

Nor is he The missing husband is not liable for the maintenance 

obliged to of his wife during her iddut, even though he should come 

her if he back before its expiration. This seems to be a necessary 

retum effect of the judge's order of separation between the 

comple- parties ; but there is some doubt or difference of opinion 

the iddut ^° ^^^ P^^^** 

. _ K a husband should repudiate or zihar his wife during 

diated her iddut, maintaining her at the same time, the repudia- 

may ^the *^^° ^^ zihar would be quite valid, for the coverture ' still 

subject of remains. But though he should continue to maintain her 

repudta- ^^^^ ^^^ iddut has expired, a repudiation or zihur in such 

tion or a circumstances would be entirely inept, because the cover- 

duringthe t*"^® ^^ been cut off and is at an end. 

* * Arab. Astmtt — defence, protection modesty. 
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When a repudiated woinan who has entered into a If she 

second marriage is delivered of a child after the lapse of ^^j. .^^ 

six months from its consummation, the child is to be a second 

afiiliated to the second husband, though it were claimed ^^^^^ 

by the first. And even if he were to support his claim by at six 

an allegation that he had privately intercourse with the t^*^affili- 

child's mother, still no regard should be paid to it. The atedtothe 
Sheikh^ however, has said that the claimants should cast 
lots for the child. Bat this opinion is far from being 
generally received. 

A husband has no right of inheritance to a repudiated No right 

wife if she should die after the expiration of her iddid ; ^^ mheni- 

*^ ' ance in 

nor has she any right to inherit from him if he should die case of 

after its expiration. But there is some room for doubt as ^^^^g^- 

to their respective rights if either should die during the ph-ation 

currency of the iddut. It seems more agreeable to the ^^^ 
general principles of law to say that the survivor has in 
that case a right to inherit.* 

Section Sixth. 
Tlie Iddut and Purification of Slaves, 

The iddut of a female slave on account of repudiation, Iddnt of a 
after her marriage has been consummated, is two hooras ; J^t^^i^^ 
by which is to be understood two toohrs or periods of tionistwo 
purity. According to some doctors it is two occurrences **'^^*- 
of the courses, but the first opinion is the more probable. 
The shortest time allowed for the completion of the iddut 
is thirteen days and two luhzahs, with the same remark 
with regard to the second luhzah as has been already made 
in the case of a free woman.* If the woman is not subject 
to the courses, yet of an age when they usually appear, her 
iddut is a month and a half, whether she be the wife of a 
free man or a slave. K she is emancipated and then repu- 
diated, her iddut is that of a free woman. So also if she 
has been repudiated revocably and then emancipated during 



* See post f Book of Fvraiz, 

* See arUef p. 161. 
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the idduf, it is to be completed like that of a free woman. 

But if the repudiation were irrevocable she is obliged to 

complete the iddut only as that of a slave, notwithstanding 

the emancipation. 

Iddut of a The iddut of a Zirmneeah is the same as that of a free 

ea^luof ^^^^^) both for repudiation and for death, though, aocord- 

a free ing to one tradition, it is that of a slave ; but this is rarely 

^^°^^^ accepted. 

IddtUotei The iddut of a slave for the death of her husband is 
death, t^o *'^^ months and two days. If she is pregnant she must 
months keep iddut for the longest of two terms, namely, that just 
^yg^^ mentioned or till delivery. If she be an oom-i-wuiud to 
her master, her iddut is four months and ten days ; and 
if repudiated revocably by her husband who then dies while 
she is still in her iddut, she is obliged to keep a new iddut 
as that of a free woman ; but if she were not an oomri-wvlud 
the iddut for death incumbent on her would be only that 
of a slave, while if the repudiation were absolute she would 
only be obliged to complete the iddid required in the case 
of divorce. 
Case of a K the husband of a slave should die, and she is then 

emlmci- emancipated, she has. to ftdfil the iddut of a free woman, 
pated from a preference given to the side of freedom. And if the 
;^^ ^^ master of a female slave, after having carnal intercourse 
with her, should make her a moodubburahj and she should 
consequently be emancipated at his death, her iddut would 
be four months and ten days ; whereas, if she were eman- 
cipated in his lifetime, it would be three hooras. 
Parifica- Every one on whom it is incumbent to observe the 

slave^^ * purification of a slave when he has purchased her, is 
whenne- equally obliged to observe it when he has acquired the 
^^^^^ right to her by any other means, such as spoil of war, 
observed composition of a claim, or inheritance ; and when pnrifica- 
^^ ^^ tion is not required in the first of these cases, it is not 
aoquisi- required in the others. When a man who is the husband 
^^^' of a slave purchases her from her owner, the marriage is 

cancelled; but he may lawfully have carnal intercourse 
with her without purification. And if a slave should buy 
a female slave and purify her, that would be sufficient for 
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his own master if he should desire to have carnal inter- 
course with her. 

If a man should enter into a contract of Jcitabut or ransom Not neces- 
with a female slave it is no longer lawful for him to have ^^^of a^ 
carnal intercourse with her ; but ifthe contract is cancelled, cancelled 
the prohibition is at once removed, and purification is not ' 

required before he proceeds to have such intercourse with 
her. In like manner, when the master or the slave apo- 
statizes from the Mussulman faith, and again returns to it, 
purification is not required to legalize their intercourse. 

When a female slave is repudiated by her husband her nor after 
master cannot lawfully have carnal intercourse with her J^j^^J^^. 
till she has fulfilled her iddut ; but the iddut suffices for diation. 
purification. And if a man should purchase a female 
enemy, and purify her, after which she embraces the faith, 
any further purification of her is unnecessary. So also 
when a moolirim, or person on pilgrimage, has purchased 
a female enemy, and then purified her, any further puri- 
fication is unnecessary before he proceeds to have inter- 
course with her when it becomes lawful to do so at the 
termination of his pilgrimage. 

Miscellaneous Cases. ^ woman 

First, It is not lawful for one who has repudiated his JJ^ j.^ 
wife revocably to turn her out of his house, except for vocably 
some glaring impropriety, or at least for something inju- J^^oat 
rious to the other members of his family. And it is ofherhus- 
forbidden to the woman herself to leave his house, except jjo^^e ^. 
on some urgent necessity ; and even when such an occasion <»pt ^or 
requires her going abroad, she should do so only at mid- ofSn^ 
night, and should return before the morning. On any nor can 
less occasion she cannot go out without his permission ; it without 
but where there is any urgent necessity, and the business *^? P®'^" 

1 1 . ^^ ^ t ^ n i ' miSSlOD, 

cannot be otherwise accx)mplished, she may go out of his except on 

house even without his permission. A woman repudiated ^irgent 

necessity, 
absolutely may go out whenever she pleases. ^ woman 

Second, A woman revocably repudiated is entitled to repndi- 

maintenance, clothing, and a place to reside in during her y^bly 

iddut, day by day, whether she be a mooslimah or zimmeeah. entitled t<^ 
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mamten- But a woman repudiated irrevocably has no right to 
d^rLg the ^maintenance or lodging unless she is pregnant, when she 
iddut, is entitled to both till delivery. A woman enjoyed under 
Not so one a semblance of right is bound to observe an idduL But 
ated irre- IS she entitled to maintenance in the event of her becoming 
vocably. pregnant ? The Sheikh has answered this question in the 
afiirmative. But the case is attended with some diflSculty, 
because it is supposed that among women absolutely sepa- 
rated (from those with whom they may have been con- 
nected) it is only the repudiated woman who is pregnant 
that is entitled to maintenance. 
Cases With more particular reference to a woman's residence 

where a j|. jjj^y ^^ observed, that if it has fallen to ruin, or, being 
repudi- held only on lease or commodate loan, the term has 
v^*^w^ expired, she may be lawfully removed from it, or may 
is obliged leave it herself; and if she is repudiated when living in a 
toleave^ place lower than she is entitled to, she may leave it 
her resi- immediately for one more suitable to her condition ; but 
darim? ^^^ point is liable to some doubt. Further, if the house 
iddut. in which she is living at the time of the repudiation should 
be sold, and her iddut is one of kooras^ the sale is not valid, 
because she is entitled to remain in it for their completion, 
the time of which is unknown, and the sale is vitiated by 
the uncertainty.® If, on the other hand, the iddut is one 
of months, the sale is quite valid, the uncertainty being 
removed. Again, if her husband should die, leaving several 
heirs, they are not entitled to make a partition of so much 
of the bouse as is necessary for her residence without her 
permission, or till the expiration of her iddut^ because she 
is entitled to a lodging in it. It would seem, however, 
that after the death of her husband she has no right to a 
residence except in the single case of her being pregnant. 
When the woman is residing in her own house and makes 
no demand for another residence, she is not entitled to 
claim rent on account of her own house, because remain- 
ing in it appears to be voluntary on her part. In like 



^ It is a coadition to the validity of sale that the thing sold shall 
be known at the period of contract. — Im. 2>., p. 24. 
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manner she would have no claim to rent if she should hire 
a house and abide in it during her iddut^ because, though 
entitled to be provided with a residence, it is not where 
she, but where her husband pleases. 

Third. A widow has no right to maintenance even A widow 
though she be pregnant. According to one tradition, she tiUeto 
has a right to it in that particular case out of the share of mainten- 
the child in her womb ; but the tradition is far from being Suxhigthe 
generally allowed. And she is entitled to live wherever iddut. 
she pleases. 

Fourth. If a repudiated woman should marry during Marriage 
her idduty the marriage is not valid, and the iddut is not ^^man 
cut short by it. So that if the second marriage is not during her 
consummated, she continues in the iddiit. And even valid. "^ 
though it were consummated, the effect would be the same, 
provided the husband were conscious of the illegality, and 
that whether pregnancy follow or not. If, on the other 
hand, he were ignorant of the illegality and pregnancy 
has not ensued, the woman must complete the first iddut , 
and then enter on another, on account of the second 
marriage, according to the more generally received of two 
traditions ; while, if she has become pregnant, and there 
is anything to show that it is due to intercourse with the 
first husband, she must keep iddut till delivery on his 
account, and then after the delivery observe another iddut 
of three kooras on account of the second husband. But if 
there is anything to show that the pregnancy is the fruit 
of intercourse with the second husband, she is to keep 
iddut on his account till delivery, and then complete the 
iddut for the first after delivery. If there is anything to 
show that the pregnancy is due to neither, she is to com- 
plete after delivery the iddut of the first, and then renew 
the iddut on account of the second; while, if the preg- 
nancy may possibly be due to both, it is said that lots 
should be cast between them, and iddut be observed on 
account of the person to whom the child may be ascribed 
by lot. But this is attended with some diflSculty, arising 
from the fact of the woman being the wife of the second 
by means of the connection under a semblance of right, 
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SO that lie should have the preferable right to the 
child. 

Fifth, The wife of a person who is present with her is 
to keep iddut from the time of the repudiation or death ; 
and the wife of one who is absent is to observe it, in the 
event of repudiation, from the date of its occurrence, and 
in the case of death, from the time of the accounts of it 
reaching her, even though the tidings may be brought to 
her by a person who may not be trustworthy ; but she is 
not to marry again till certain of her husband's death. 
And if she knows that she has been repudiated, but 
does not know the exact time, she is to keep her iddid 
from the time of the tidings reaching her. 

Sixth. When a man has repudiated his wife after 
their marriage has been consummated, then recalled her 
during the idduty and repudiated her again without touch- 
ing her, she must keep iddut anew, on account of the first 
being nullified by the revocation. And if he should release 
her by a khoold after the revocation, the Sheikh has said 
that in such a case the presumption is that there is no 
iddut ; but this seems to be far from correct, since it is 
khoold from a contract which was followed by consumma- 
tion. But if he should release her after consummation, 
and marry her again in the iddut^ and then repudiate her 
before enjoyment, she is not bound to keep iddut^ for the 
first iddut was nullified by the bed (marriage), and the 
second marriage was not consummated. It is said, how- 
ever, that she ought to keep iddut, because the first iddut 
was not completed ; but the former opinion seems more 
agreeable to the general principles of law. 

Seventh, Connection under a semblance of right does 
not induce the necessity of hudd, or specific punishment, 
but requires an iddut ; and if the woman was aware of its 
illegality, but the man ignorant of it, the nusuhy or child's 
paternity, is to be ascribed to him, while she is obliged to 
keep idduty and is subject to the hudd, but not entitled to 
dower. If the woman was a slave, the child is to be 
ascribed to the man, who is liable for his value to the 
woman's master as at the time of its birth, together with 
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the dower of the slave, which, according to a tradition, is Two 
a tenth (of her value) if she was a virgin, and a twentieth *^^^^^t^ 
if otherwise. when a 

Eighth, When a man has repudiated his wife abso- J^??^?^^ 
lutely, and then had connection with her under a semblance recalled, 
of right, the two idduts are mingled together,^ because they ^^^ 
are on account of one man ; and this seems proper whether with her 
she be pregnant or not. ^ S^mWance 

Ninth. When a woman has married in the iddut for a of right. 

revocable repudiation, and become pregnant to the second T'^o 

husband, she is to keep iddut for him till delivery, and necessary 

then complete the iddut for the first after delivery ; and ^ ca*® of 

the first may recall her during this iddut^ but not during under a 

the time of the pregnancy. marriage 

^ ^ ^ during the 

~""~" first. 
7 Arab. Tudakhool. 
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BOOK m. 

OF SHOOFl, OR PRE-EMPTION. 



Shoofd is the legal title of one partner in joint property Defini- 
to the share of another partner * therein, in consequence of ^^^^' 
its transfer by sale. 



CHAPTER I. 

OF THE THINGS IN WHICH SHOOFA IS ESTABLISHED. 

The title of Shoofd is established with respect to lands,^ The right 
such as dwellings,* vacant spaces, and orchards, by general h?^tj 
consent. With regard to moveables, such as wearing- to lands; 
apparel, household utensils, shipping, animals, and the 
like, there are different opinions. Some doctors have 
maintained that the right extends likewise to these, to 
obviate the inconvenience of division, and further upon the 
ground of a report to this effect, by YoomiSy from the 
Imam Jafer Sadiky on whom be peace. Others, again, 
have limited the title to the former class, upon the principle 
that the conferring of dominion over the property of a but not as 
Mussulman ought to be restricted to those cases on which to move- 
all are agreed, and also because the report alluded to is weak 
or not well authenticated. This latter doctrine is the most 
approved. 

* Arab, shureek. According to the Hanifites, not only a partner 
in the property, but also one in its rights, and a neighbour, have a 
legal claim to pre-emption. — 2>., p. 476. 

* Arzeen, pi. of arz. 

' Musaktrif pi. of viuskin. 
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Trees, &o. With respect to date and other trees and buildings/ 

^ected j£ ^Yi as appendages of the ground on which they 
right stand, the privilege of Shoofd is fully established; but 

witlTthe ^^ ^^^^ separately and distinctly, the same difference of 
ground; opinion above stated exists, and upon the same principle 
when^sold *^® most approved doctrine in this case also rejects its 
separately, operation. 

Some doo* It is to be observed that some of our doctors distinguish 
teS^h between slaves and the lower animals, allowing the right of 
right to Shoofd in respect of the former, though denying it in the 
«^^^«- case of the latter. 

Exception With regard to the establishment of Shoofd in respect 

as to some ^f rivulets, ways, baths, and other property the division of 

able pro- which would occasion loss or damage, a considerable degree 

^^^l°" f ^^ doubt has prevailed. But the most approved opinion 

division denies its operation as to these. By damage we understand 

w^hout g^gjj g^ would render the property useless after division, in 

which case the person who would be injured cannot be 

compelled to make a partition.* Where, again, the bath, 

or way, or rivulet, is of such a character that its utility 

would not be destroyed by division, the co-owner may be 

compelled to admit of a partition; and if he should sell his 

share, the right of pre-emption would have effect in favour 

of his partner.® 

The right In like manner, in the case of a well to which there is 

t^ds^to a ^^*^ ground adjoining as an appendage, so as to admit of 

well and a division without loss, by surrender of the well to one 

johiS^ person, and of the land to the other, here also the judg- 

ground. ment of law would enforce a partition of the joint property, 

and establish the right of pre-emption if one partner should 

sell his share. With regard, again, to the apparatus of a 

well, such as wheels and buckets made use of in drawing 

water, which, though strictly moveable, are by custom never 

removed from the well, there is some doubt whether the 

« Abneeut. 

^ A mere diminution of value would prevent a compulsory parti- 
tion, according to the authority dted in the /m. D., p. 425. 

^ It would seem, from this, that the right of shoofd is in some 
way dependent on that of partition. 
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right of shoofd applies to those when sold together with the 
gronnd ; but with respect to the ropes on which these 
buckets are suspended, their exclusion from its operation 
is universally allowed, except by those who maintain that 
the right attaches generally to every kind of property sold — 
a doctrine which we have already shown to be the least 
approved. 

The right of pre-emption has no effect with respect to But not 

fruits, even when sold on date or other trees in connection ^thou^h 

with the roots and ground which they occupy. It is other- sold with 

wise in the case of lands which have been divided off, where on^which 

the roads or rivulets passing through them continue to be it grows, 

held in joint property, and one of the partners in the latter affects 

sells his share together with his portion of the divided lands 

land ; for there the other partner^s right of pre-emption diW^d 

attaches not only to the share in the road or rivulet which off> ^7 

was held in joint property, but extends also to the portion partner- 

of the land divided off, as being connected in sale with the ^Jj^P ^ 

other. If, however, the land should be sold separately, andrivu- 

there can be no ground for the claim of pre-emption in }«** V^^ 

respect of it ; and even with respect to the road or rivulet through 

which continued in joint property, it is only when suffi- ^^°*- 
ciently wide to admit of a division that the right can 
attach to either of them.^ 

If a person should sell a piece of land his own exclusive Land not 

property, and with it his share in another joint tenement, Jhe nght? 

by one sufkut or bargain,^ the right of pre-emption attaches though 

to the share exclusively, at a due proportion of the general ^^ ^^" 

price. a share in 

It is an indispensable condition of the right of pre- ^^ 

emption, that the share of property to which the claim is property 

preferred should have been actually transferred by sale, for ^ii^poaed 

if it has been assigned as the dower of a wife, or given in alone 

charity, or bestowed by way of gift or in composition for a affected 
debt, it is by no means subject to the claim of pre-emption. 

In like manner, if a mansion shuold be partly vrnkf, or person en- 

' See ante, p. 176. 
» Literally, ** striking of handfl." 
PART n. 
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titled to appropriated to pious or charitable purposes, and partly 
of a^w^*^ fipee, and the latter portion of it is sold, the person entitled 
has no to the benefit of the appropriation has no right of pre- 
olahn it emption, not even if he be a single individual, because he 

is not the proprietor of the substance of the vmkf^ and is 

entitled only to its usu&uct. 
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CHAPTER n. 

OP THE SHUFEE OB PEBSON TO WHOM THE RIGHT OP 
PRE-EMPTION BELONGS. 

The Shufee is every partner of a share in joint and un- The right 
divided property who is able to pay the price at which it ^'^^^ 
has been sold. It is, however, a condition that he be a eyery 
Mooslim when the purchaser is of that religion. partner ; 

There is no privilege of pre-emption to a neighbour, but not 
nor in property that has been divided, unless the road or *<> » mere 
rivulet of water running through it is still held in partner- bour. 
ship. The privilege is established by general assent when it affects 
there are only two partners. When there is more than ^^^ ^^^ 
one claimant opinions are divided. According to one of partners, 
these it is established absolutely whatever be the number. 
By another it is established with a plurality of partners in 
the case of lands but not of a slave. By the third it is not 
established in respect of anything when there is more than 
one partner. And this last opinion is the most prevalent 
and best supported by traditional authority.^ 

The right of shoofd is extinguished by the shufee^s Maybe 
inability to pay the price, and also by his delay to claim ^^j^y ^ 
the privilege, or absconding at the time of sale. K he claim it; 
should claim the privilege, but allege the absence of fiinds 
to pay for it, a delay of three days must be allowed to him, 
at the expiration of which, if he is unable to produce the 
money, his right is extinguished. If, again, he should 
assert that his property is in another city, a delay pro- 

^ According to the Hanifites, several persons may have the right 
and exercise it. — D,y p. 494. 

N 2 
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portionate to the distance should be given him, to enable 
him to obtain the money, and three days additional, unless 
the purchaser would be injured thereby. 

The privilege of shoofd is established in fevour of 
absent persons, and such as are imbecile, insane, or minors, 
of all of whom their guardians should avail themselves of 
the right, if for the advantage of their wards ; and if the 
guardian should abandon the claim, the minor on attain- 
ing to puberty, and the insane person on recovering his 
reason, may still assert it, because in either case there 
is a suflScient legal excuse for the delay in prosecuting it. 
Where, again, the assertion of the claim is of no advan- 
tage to the ward, but the guardian has nevertheless 
assumed it, such assumption is invalid, and may be repu- 
diated by the party himself on attaining to puberty or 
recovering his reason. 

The right of shoofd is established in favour of an 
infidel against a purchaser of his own persuasion, but 
not against a Mooslimy even though he should have 
purchased from a Zimmee or infidel subject.* But it is 
established in favour of a Mooslim against a Mooslim and 
an infidel. 

If a father or grandfather should sell the share of his 
child or grandchild in property held in joint ownership 
with himself, he may lawfully assert the right of pre- 
emption in his own fiavour, any ground of objection being 
obviated by the consideration that it is no more than sell- 
ing the ward's share directly to himself.* But has an 
executor the same power ? The Sheikh has answered this 
question in the negative, on account of the suspicion which 
naturally attaches to such a transaction ; the affirmative, 
however, appears to be better supported, as in the case of 
an agent who may lawfully claim the privilege in such 
circumstances.* 



^ This distinction is not recognized by the Hanifites. — D., p. 473. 
' Which it is quite lawful for him to do. — Im, 2)., p. 14. 
^ That he can lawfully sell to himself, see t^. pp. 15 and IG, 
and post, p. 192. 
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A moolcatub^ may assert a right of shoofd and his master It also 

cannot object. But if an agent in Moozourubut^ should f^^ourof 

purchase property of which the owner of the capital stock a mcoka- 

is the shufee^ the latter would become the proprietor by not of an 
the mere act of purchase, and not by virtue of any right of agent in 

pre-emption. Nor could the agent make any objection ^Jj^^^**^ 
unless there should appear to be some profit on the trans- 
action. He would, however, be entitled to the hire of his 
agency in the transaction.^ 



^ A slave with whom his master haa entered into a contract of 
emancipation for a ransom. 

' A contract in which the capital is contributed by one party and 
the labour and skiU by the other, with a mutual participation of 
profits. See Im, 2>., p. 483. 

^ The author here enters into a long digression, comprised in what 
he terms ten branches, on the supposition of the right of shoofd being 
established when there is plurality of shufees. But as he has admitted 
that the doctrine which rejects the right in such a case is most in 
conformity with traditional authority, and the branches afford no 
illustration of general principles, I have omitted them entirely as of 
no practical utility. They also appear to have been omitted in the 
Digest of Imameea Law, compiled under the superintendence of 
Sir William Jones. 
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CHAPTER m. 

OF THE MANNER IN WHICH THE CLAIM OF SHOOFl is 
TO BE ASSERTED. 

The %hufee is entitled to assert his claim on the conclusion 
of the contract and expiration of the option,* for it is then 
that the contract becomes binding. Some doctors, however, 
maintain that the right is established by the mere contract, 
without waiting for the expiration of the option, on the 
principle that a transfer is legally effected by the mere 
contract ; and this opinion is the most generally approved ; 
while in cases where an option is stipulated only to the 
purchaser there can be no doubt that the ahufee^s right is 
established on the mere conclusion of the contract,* which 
in such case completes the transfer to the purchaser. 

A shufee is not entitled to relinquish his privilege in 
part and to exact it as to the remainder of the property to 
which it applies ; but, on the contrary, must take the whole 
or abandon his right entirely. Further, he must take it 
at the price of the contract whether more or less than the 
value of the share ; but, on the other hand, he is not liable 
for any contingent charges incurred by the purchaser, such 
as brokerage, agency, or the like. 

If the purchaser should add something to the price 
after completion of the contract and expiration of the 



^ The doctrine of option in contracts is fully explained under the 
head of sale. — Im, /)., p. 33. 

^ From what is sud {post, p. 191) it would seem that it is only 
when the option is reserved to the purchaser that the HheUch con- 
sidered the right of shoofd to be estahlished on the mere conclusion 
of the contract. 
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period of option, such addition is not considered in law an the price 
increase of the price, but a gift, and the shufee is under ^^q^qJ 
no obligation to pay it. In cases, again, where this the con- 
augmentation is made daring the period of option the ^^affect 
Sheikh has declared that it constitutes a part of the the^Ai^^^. 
original price, and is the same as if stipulated for in 
the contract; but this opinion is attended with some 
difficulty, as being inconsistent with what has been already 
said of the transfer being completed by the contract.' In who, on 
like manner, if the seller should make any abatement from ^j*"^®' 
the price, such abatement is unconnected with the contract, not benefit 
and the purchaser is by no means bound to surrender the ^L^ 
share until he has received the full price originally agreed mentfrom 
upon.* ^^' 

If a person should purchase by one bargain or sufkut where a 
a share in property, together with something to which ®*^^^xi^ 
the right of shoofd does not apply, the share may be property 
taken at its proportion of the general price, and the ^^^^ 
purchaser has no option in consequence to rescind his does not 
contract, because the claim of shoofd is supervenient on J|&'^y 
what is his own property. take the 

K the price be of the class of similars, such as gold j^^* 

or silver, the shufee must produce a similar to it, that is, jf the 

an equal quantity of either metal. Where, again, there is pric® oon- 

no similar to the price, as where it is an animal, or a similars, 

piece of cloth, or a jewel, some doctors have said that the ** ™^ 

right of shoofd must drop for want of a similar to the price, charged 

and also by reason of a tradition by Aly Ben Rabey from the ^ ^^^ 

Imdm Jdfer Sddiky on whom be peace. Others, however, kind; 

maintain that the shufee may take the article at its value ?^? where 

at the time of purchase ; and this doctrine is more generally specific 

approved. *^8^» ^y 

. • paying its 

A shufee should prefer his claim as soon as he is yalue. 

informed of his right ; but should he delay to do so from A neces- 

any necessary cause preventing his personal appearance, or J^i^ ^ 

the appointment of an agent to assert it on his behalf, his the privi- 
lege does 

• Ante, p. 182. 

^ According to the Hanifites, the shufee is entitled to the benefit 
of the abatement. — Hidayah, voL iv. p. 933. Trans,, vol. iii. p. 681. 
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not extin- right ifl not extinguished. In like manner, if he should 
rieht* ^ abandon his claim, supposing the price to be high when 
nor even it was really moderate ; or that it was gold when it 
de^lic- turns out to be silver; or an animal when it proves 
tion of it, to be some other article ; his dereliction in such circmn- 
^Q^^g^ stances would have no eflfect in extinguishing his right« 
upon error So, also, if he were imprisoned for a claim which he is 
maSon. unable to discharge, or is unable to appoint an agent to 
prefer a claim on his behalf, the apology would be suffi- 
cient to preserve his right notwithstanding his delay to 
assert it. 
The It is at the same time incumbent on him to use all 

however proper diligence i^ preferring his claim as soon as he 
is bound to becomes acquainted with his right, that is, so far as is 
TO-oper customary, in so much that when travelling with that 
expedi- intent, he is not obliged to use greater expedition in his 
preferring jo^irney than is habitual to himself. Further, should he 
his claim; be engaged in the performance of any religious duty, 
whether indispensable or discretionary, he is not obliged 
to break it off, but may lawfully wait till it is completed. 
In like manner, if the time of prayer is at hand, he may 
lawfully wait till he has purified himself, and then per- 
formed his devotion without hurry or restraint. Again, 
should he receive intelligence of the occurrence of his 
right whilst on a journey, and be unable to prosecute his 
claim by personally appearing or appointing an agent, the 
and right is not extinguished, even although he should also 

he^nefflect ^^g^^^t to call upon witnesses to attest his intention to 
it without demand it.* K, however, while able to use the proper 
cause the 6^®rti<wi8, either in person or by appointing an agent, he 
right is should neglect to do so, his right is entirely lost. 
^. ' The right of shoofd is not annulled by a dissolution of 

cut off by ^^^ ^^^ o^ ^^6 P<^ of ^h® seller and purchaser, because it 
a difisoiu- 19 established by virtue of the original contract, and cannot 
sale. b® cii* off by any subsequent act of the parties. More- 

over, the durk^ or future responsibilities, rest still on the 

^ This should not be omitted, according to the Hanifitee. — D,, 
p. 483. 
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purchaser.* True, that if the shufee should acquiesce in 
the sale, and the buyer and seller should then concur in 
dissolving it, he could not again lay claim to the privilege, 
because the dissolution of the contract is a cancellation, 
not a sale de novo. 

K the purchaser of a share in property should sell it, Sales and 
the ahufee is entitled to annul the sale, and take the ^^^*^ 
property from the first purchaser ; and he may also take the pro- 
it from the second. So, in like manner, if the purchaser ^^^jf 
should make a vmkf, or appropriation of the property to chaser 
any special purpose, or should convert it into a muajid or ^^ued 
place of worship, the shufee may do away with all such by the 
acts, and take possession of the property under his right ' 
of pre-emption. 

The shufee takes the property from the purchaser on Th^ih'ufee 
whom the durk or future responsibility lies, and does not **k®»^« 
take it from the seller, except that if, when he makes his from the 
demand on the purchaser, the property is still in the q^^^"^' 
hands of the seller, it may fairly be said to him, " Take seUer, 
it from the seller, or relinquish your right;" and the gtnf^^his 
purchaser cannot be put to the trouble of taking posses- posses- 
sion from the seller if he decline to do so, even though re- ."^°" 
quired by the shufee. In such circumstances, the shufe^s 
possession comes into the place of the purchaser's, the 
durk^ however, or responsibility for future claims, still 
resting on the purchaser ; and the shufee has no right to 
cancel the sale. On the contrary, if he attempt to do so, and 
take possession from the seller, the act would be invalid.^ 

K the subject of sale should perish or become damaged. If the 
and this happens either by the act of the purchaser, or §[]i^^^ 
without his instrumentality, before demand by the shufee^ ruin, pre- 
the latter has an option, and may take the property at the J^®^^ 
full price, or abandon it entirely ; and, in the event of his •hvfee'$ 
taking it, he is entitled to all the ruins or fragments that heZui^* 

^ That IB, as the tihufee takes his title from the purchaser, the 
latter remuns responsible to him, notwithstanding the dissolution, 
for all future claims thai may be made against his title. 

^ If valid, the act would necessarily be suicidal, as his own right 
is dependent on the sale. 
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take it at remain, whether they are still on the spot or have been 
prioe^or removed from it, because they are obviously opposed to 
relinquish part of the price. If, on the other hand, the injury to the 
18 c m; pj^pgp^y jjj^g })QQj^ AoTLe by the purchaser after demand by 
damaged the shufee^ the purchaser is responsible, although some 
^y *^ doctors have denied his responsibility, on the ground that 
subse- the shufee does not become proprietor in virtue of his 
d^^id* d^D^aii^j but rather by taking possession. The first 
he is re-' opinion, however, appears to be better supported and 
sponsible, inore generally adopted. 

If the If the purchaser of ground subject to the right of 

^r'^?^*^ ^^^9f^ should plant trees or erect buildings upon it, and 
or erect the shufee should afterwards demand possession, the pur- 
hels^*^^ chaser is entitled, if he think proper, to pull up and 
entitled to remove his trees and buildings, and it is not incumbent 
th!wn^^ on him to level the ground ; but, on the other hand, it is 
optional to the shufee to take it at the full price, or to 
andshoold relinquish his right altogether. If, again, the purchaser 
to doto^^ should decline to remove his trees or buildings, the shufee 
the shi^ee has three things in his option : he may either remove them 
courses^ himself, paying the purchaser a compensation for any loss 
his option, he may sustain thereby, or he may take possession of the 
whole, paying, in addition to the price, the value of the 
trees or buildings, which thus become his property, with 
the consent of the purchaser, or he may abandon his claim 
altogether. 
An in- If the subject of shoofd should increase in such a 

co^^ted °^*^°®r t^^t the increase remains connected with it, as, 
with the for example, if a young plant or shoot of a date or other 
beloncB to *^^ ^ ^^^ together with the ground on which it stands, 
the shufee; and it becomes enlarged by natural growth, the advantage 
seMTated, b^loi^gs to the shufee ; but if the increase be separated 
it belongs from the original subject, such, for instance, as of residence 
chaser ^ in a mansion, or the fruit of a tree, it belongs to the 
Case of a purchaser. K, however, a date-tree should blossom in the 
*^K^^^ buyer's possession, but is assumed by the shufee before 
only bios- impregnation,® the Sheilch, to whom God be merciftil, has 

^ Arab, tabeer. It seems to be the universal practice in Arabia 
to impregnate the female date-trees. — Im, D., note, p. 66. 
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declared that the bloesom in this case belongs to the somed, 

shufee^ considering the blossoms in the same light as the ^^^ 

branches ; but this principle applies exclusively to sale by seaaion 

traditional authority, and cannot, therefore, be extended ^w^ ^ 

to the case before us, according to the most approved before im- 

. . Q preffna- 

opmion.® tionhas 

If a person should sell his shares in two mansions, taken 

and the partner or shufee in both is one and the same ^ * 

person, he may take or abandon both, or he may take one of two 

and foreffo his claim to the other. But in the case of "aa>^8Jon« 
° , , . may take 

a single mansion he cannot assert his claim as to part bother' 

of it, and forego his claim to the remainder. one at bis 

. . . , option, 

K the price is a specific article and it turns out to be ^ ^^ 

the property of some other person than the purchaser, there price tnms 

can be no right of shoofd, for the sale is null. But if the the oto- 

price was not specific, and merely stipulated for in general per^ of 

terms,*® the right would be fully established, because the Shis^can- 

purchase would be good in such circumstances. And eels the 

although the price after delivery by the shufee should turn the^rfght 

out to be the property of another person, that would not o^ shoqfd. 

affect his right in either of the cases supposed. 

If the subject of sale should appear to be defective, Any com- 

and the purchaser in consequence should receive a com- ^^f^ 

pensation for the defect, the shufee is entitled to a similar received 

deduction fix)m the price. And if the purchaser should pJi^^^ 

determine to keep the subject of sale without seeking any must be 

compensation for the defect, the shufee must either take the«Aif/M 

it at the full price or abandon his claim altogether. 

MiscdUmeous Cases, 
First. If a person should say, " I purchased the half Skvfte'* 
for a hundred," upon which the shufee relinquishes his [JfJ*^?^* 
claim, and it subsequently appears that the fourth was relln- 
purchased for fifty, the privilege is not lost, and he ^n mSL°* 

may still assert his claim. So, also, if it were said, " I formation 
by the pur- 

' The fruit of an unimpregnated date-tree belongs to the buyer 
of the tree. — Ibid, p. 67. 

^^ Aj if it were a quantity of some commodity estimable by weight 
or measure. 
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regarding 
the pur- 
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does not 
invalidate 
his right. 



SJuxrfd 
cannot be 
enforced 
on sown 
land until 
the crop is 
gathered. 



purchased the fourth for fifty," upon which the shufee 
relinquished his claim, and it should subsequently appear 
that the half was purchased for a hundred, the privilege 
would not be lost; because in the one case the shufee 
might not be able to give the larger price ; and in the other 
he might not be inclined to avail himself of the defective 
or partial sale. 

Second. If, when intelligence of the sale has reached 
the shufeey he says, " I have taken the thing sold under 
my right of pre-emption, being at the time cognizant of 
the price," the declaration is valid ; but not so if he was 
at the time ignorant of the price. And even though he 
should say, " I have taken it at the price whatever it may 
amount to," still the declaration would be invalid if he 
were ignorant of the actual price, as leaving room for 
deception which ought to be avoided. 

Third, The price must first be delivered by the shufee^ 
and if he should refuse to deliver it, the purchaser is not 
bound to make delivery of the subject of sale till he has 
received the full amount. 

Fov/rth. If the shufee is informed that there are two 
purchasers, and thereupon abandons his claim, after which 
it appears that there was only one, or if he was informed 
that there was only one purchaser, and it turns out that 
there were two ; or should he be told that the purchaser 
bought for himself, and it afterwards appears that he 
bought for another, or the reverse of this is the case, in 
all these instances the right is not lost, because in each 
he might have a different object in view which was 
finistrated by the false information. 

Fifth. When the subject of sale is a sown field, it 
must be suffered to remain in that state until the crop is 
gathered,^' and the shufee may either take immediate pos- 
session of the ground, allowing the crop to remain, or he 
may wait until it is reaped ; because in this option he has 
a manifest interest, viz. the use of his money, while he 
is debarred from all benefit from the land, which is 



See Im. i>., p. 66. 
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rendered useless to him by the crop remaining on it. 
There is, however, some doubt as to the legality of this 
delay without prejudicing the right of shoofd. 

Sixth, If the seller should ask the shufee to dissolve Dissoln- 
the sale, and he should do so, the dissolution would be ^^JJ* 
invalid, because it is only the contracting parties them- shufee, at 
selves, that is, the seller and purchaser, that can dissolve ^^^^ ^^ 
a sale. invalid. 
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CHAPTER IV. 

APPENDAGES TO THE ASSUMPTION OF PROPERTY UNDER A 
RIGHT OF SHOOFl. 



In case of 
a purchase 
on credit 
the $hufee 
may taike 



Bion, on 
giving 
security 
for the 
price 
when it 
becomes 
due. 



The right 
of thoofd 
is here- 
ditary, 



First. When a person has pnrchased for a price deferred, 
or on credit, the Sheikh has declared in his Mvbsoot that 
the shufee may take possession immediately on paying 
down the price, or may wait till the stipulated time 
of payment arrive, and then pay the price and take pos- 
session.^ But the same author has stated in his Nihayahj 
that the shufee may take immediate possession of the 
subject of sale on his own responsibility for the price, 
provided that, if not in opulent circumstances, he must 
give security for the amount. And this doctrine is the 
more approved. 

Second. Mofeed and Moortuza have both pronounced 
the right of shoofd to be hereditary. But the SheiJc has 
declared that it is not so, founding his decision on a report 
by Tvlha Ben Zeyd, who, however, is a BvMuree ; * and 
the first doctrine is more approved, as being agreeable to 
the general and comprehensive sense of the sacred text on 
the subject of inheritance.* 



^ That is, he is not entitled to the benefit of the credit, which is 
agreeable to the Hanifeea doctrine on the subject. — D,, p. 491. 

^ A particular sect of the Zeydians, held in necessary detestation 
by the followers of the twelve Imdms, as disputing the title of 
their seventh spiritual leader, the Imdm Moo9ey Kasimy son of Jdfer 
Sddik, in favour of another brother. — See Sale's Preliminary Dis- 
course to his Traruiaiion of the Koran, 

' According to the Hastes the right abates on the death of the 
sMifee, — 2>., p. 409. 
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Third. The right is inherited like any other property, like any 
80 that if the shufee should leave a widow and a child, the p^SBrty 
widow wonld take an eighth and the child the remainder. 
Further, if one heir should relinquish his share of the 
right, it would not drop or be extinguished, but the other 
might take the whole. This, however, is liable to some 
slight doubt. 

Fourth. When the shufee sells his own share of the it is ex- 
property, with a full knowledge of his right of pre-emption, ^'^f?****®^ 
the Sheikh has declared that his right is extinguished, shv/ee 

because such share is the sole cround of his claim ; but "^^*°? ^^^ 

^ ' own share 

that if he should sell his share before he has been informed of the 

of his right, it would not be extinguished, as existing P'^P^^y* 

previous to his own sale. It would, however, appear to be 

better to say that in neither of these cases would he have 

any claim to the exercise of the right. 

Upon a principle formerly laid down by the Sheikh,^ and is 
it would follow as a necessary consequence, and the Sheikh ^^h j 
has declared, that if a partner should sell his share of any first par- 
joint property with an option to the buyer, and the shufee ^^***®^* 
should afterwards sell his own share, the right of shoofd in 
such share will belong to the first purchaser ; whereas if in 
the first contract an option had been reserved to the seller, 
or*to both the parties, the right of shoofd would belong to 
the seller ; because, in the first case, the transfer would be 
completed by the contract alone, while in the second, its 
completion would not take place till after the lapse of the 
period of option.* 

Fifth. If a person on his deathbed should sell his share In the case 
of joint property to one of his heirs by a contract of ^^i^^^ 
muhaiaty that is, for a price under its value, and if the deathbed, 



^ See amte, p. 182, note '. It would seem that the Sheikh was of 
opinion that it is only in cases where an option is reserved to the 
purchaser that the right of shoofd is established by the contract of 
sale, without lapse of the period of option. 

' The more prevalent opinion being that the transfer is com- 
pleted in both cases by the contract alone, the right of shoofd 
ought to belong to the first purchaser alike in both. — See antef 
p. 182. 
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the ^ abatement does not exceed a third ^ part of his estate, 

rfghroui *^® contract of sale is valid, and establishes a right of 

operate pre-emption in the partner of the deceased. Should the 

somi^hof abatement exceed a third part of the deceased's estate, 

the share and the other heirs refuse to ratify the sale, it is valid only 

pensa^" ^ ^^^^ extent as is opposed to the price, and so much 

for by the more as the third of the estate will admit of; and, conse- 

TO^much qnently, to this extent only the privilege of shoofd can 

more of it operate in favour of the partner. Some doctors, however, 

within a i^Skve maintained that the muhahat is good as against the 

^^"^ ^^ whole of the deceased's property, and that the shufee is 

ceased's accordingly entitled to take the whole, on the principle 

estate. that no limitation to a third can affect deathbed acts, which 

are absolute and unconditional. 

The right Sixth, It a shufee agree to compound his privilege for 

^^^5" a compensation, it is valid, and his claim is thereby ex- 

by the tinguished ; for it is a right to property, and, therefore, 

iom!^' * ^* subject of composition. 

pounding Seventh. If a share of joint property be sold, and the 

' shufee should himself become zamin Vil durk^ or general 

by his security, either for the seller or purchaser, or if both 

parMitee- should stipulate an option to the shufee^ his right of 

sale, or pre-emption would not be extinguished in either case. 

acting as Neither would it be so if he acted as agent in the sflle 

afirent for '-' 

either for either of the parties J Upon this point, however, there 

^^y. is room for some doubt, founded on his apparent acqui- 
escence in the sale. 
The«Atf/00 Eighth. When the shufee has taken possession of the 

after tak- property and discovered a defect in it which existed prior 
ingposses- *^ * -^ * 

sion may to the sale, then, if both he and the purchaser were aware 
return^the ^f ^^^ defect, neither has any option in the matter ; but if 
for a they were both ignorant of the defect, and the shufee 

defect. returns the property to the purchaser, the latter has an 
option either to reject the sale altogether, or to demand 
a compensation for the defect &om the seller. K, however, 

the shufee should elect to retain the property, the purchaser 
. ^ 

^ To which amount the operation of deathbed gifts is limited. 
— .P(W^, p. 209. 

7 See ante, p. 180. 
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has, in that case, no right to cancel the sale, because the 
share has passed out of his hands. And the Sheikh has 
said that he has no right to demand a compensation for 
the defect; but on this latter point the more prevalent 
opinion is in favour of his claim. So also if the shnfee 
were acquainted with the defect, and the purchaser igno- 
rant of it.* But if the purchaser was informed of it and 
not the shufee, the latter only would have the right of 
rejection. 

Ninth. K a person should sell his share in joint property Caseol 
for a specific thing which has no similar, as a slave, for f ®^®^ 
example, and we adopt the doctrine that, in such a case, when it is 
there is no right of pre-emption,* nothing farther is to be J[,lJ|^ie^**^ 
said. If, on the other hand, we adopt the more prevalent 
opinion which supports the right of the shufee on payment 
of the value, and he avails himself of his privilege, but the 
slave, for example, is found to be defective, the seller has 
a right to return him to the buyer, and demand from him 
the fall value of the share, unless prevented by some recent 
obstacle, such as a new blemish occurring in the slave 
while in his possession ; but cannot demand restitution 
of the share from the shufee,, because no subsequent can- 
cellation of a sale originally valid can extinguish the right 
of ^hoofd. Further, should the share revert to the pur- 
chaser by a new title of property, such as gift or inherit- 
ance, he cannot return it to the seller ; nor, if the latter 
should call upon him to do so, on account of the defect in 
the price, is he bound to comply with the request. Again, 
if in the like circumstances the value of the share were less 
than the value of the slave, the shufee, according to the 
most prevalent doctriue, has no recourse for the difference, 
for the price to him is that which was stipulated in the 
contract. Further, if whilst the share remains in possession 
of the purchaser the seller should reject the price in conse- 

^ That is, the shufee having no option in the case, the purchaser 
could not cancel the sale, hut he would still have a right to claim 
compensation for the defect, which, when obtained, must in all cases 
be allowed to the shufee, in abatement of the price — Ante, p. 187. 

» See ante, p. 183. 
PART II. O 
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quence of the defect, he cannot thereby prevent the shufee 
from exercising his right, for it was established prior to 
the rejection, and he is entitled to take possession on 
paying the value of the price, that being what the contract 
required, and the seller has merely a right to the value of 
the share from the buyer. If, again, the value of the share 
were more than the value of the price, and any new 
obstacle has occurred whilst it remained with the seller 
to prevent its return, he may have recourse against the 
purchaser for a compensation for the defect, but has no 
such recourse against the shufee^ since he took the share 
for the value of an exchange or consideration supposed to 
be free from defect. 
Case of Tenth. If a mansion is the joint property of a person 

^e sale of ^^^ ^j^^ gp^^ ^^^ ^j^^ ^j^^ £g absent, and the share of the 

the ab- absentee being in the hands of a third party is sold by him, 
the^TOer ^^^'^^^^S *^** ^^ ^^ *^® authority of the absent owner, the 
bj a per- Sheikh has said in his KhUaf that the right of shoofd is 
ten^oTto ^*^^'y establishe,d ; but the contrary would seem to be the 
have his more approved opinion, because the right of shoofd is 
ant onty. ^Jep^n^gnij q^ ^j^q validity of sale, which cannot be esta- 
blished without the owner's consent. K, therefore, the 
shufee has taken possession of the mansion, and the owner 
should appear and admit his authority for the sale, there is 
no room for objection ; but if he deny it, his assertion upon 
oath must be credited, and he will recover not only his 
share in the property, but also the hire or rent thereof, 
from the time that possession of it was taken until it is 
restored ; and his claim for rent may be made against the 
seller, as the primary cause of his loss, or against the 
shufeey as the immediate agent therein. Should he elect 
to proceed against the pretended agent, and recover from 
him, the latter has no recourse against the shufee ; whereas, 
if he sue and recover from the shufee^ the latter has a good 
ground of recourse against the agent, on account of the 
deceit practised against him. The Sheikh has expressed 
a different opinion, but this is the most approved and pre- 
valent doctrine. 

If a person should purchase a share of joint property- 
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for a hundred (deenars), and deliver to the seller an article 
equal in value only to ten', the shufee is nevertheless bound 
either to pay the full hundred or to relinquish his claim ; 
because the price which he must pay is to be determined 
by the contract of sale, not by any subsequent arrangement 
between the parties. 

Questions connected with the voiding of the right of Shoofd. 

Shoofd is extinguished by a failure to institute the Shoofd is 
daim after information thereof, unless under some valid delay^ 
excuse.*® Some doctors have maintained that no delay claim it 
can extinguish the claim unless it is expressly released ^c^ent* 
by the party himself; but the first opinion appears better excuse ; 
supported by traditional authority. Further, if a shufee even^by 
should himself expressly relinquish his claim previous to express re- 
sale of the pifeperty, the right is not thereby forfeited in mentprior 
the event of a subsequent sale, because that would be can- to sale, 
celling a right which has no legal existence. This doctrine, 
however, is liable to difficulty, and has given rise to a 
difference of opinion ; " and the same difficulty applies to 
the case of a shufee being present and witnessing the sale, 
or congratulating the purchaser or the seller on the con- 
clusion of the bargain, or authorising the former to make 
the purchase ; in neither of which cases is the right of 
shoofd extinguished, because none of them affords a 
stronger proof of acquiescence on the part of the shufee 
than his express declaration before the sale. 

If intelligence of the sale is conveyed to the shufee in a delay 
such a manner as to establish the truth of its having taken *JJ?*^™ 
place, such as the concurrence of several successive reports, oeiving 
or the testimony of two upright witnesses, notwithstanding predible 
which he delays to prefer his claim, pretending to distrust tion of the 
their authority, the right is forfeited, and such pretext "^**^ ^^' 
cannot be admitted in law. If, on the other hand, his forfeiture; 
information was received from a youth under age, or from ^^^ ?*l* ^ 
a fasikj or profligate person, he is not bound to receive it, mation 

»o Ante, p. 184. 

^^ On the ground of acquiescence. — See 09^4^, p. 192. 

o 2 
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and his right is not forfeited by the delay. So, also, 
his right is not forfeited if the information is conveyed to 
him by only one just person, and he fails to act upon it, 
becaase the evidence of a single individual is not proof 
in law. 

If both the purchaser and shufee are ignorant of the 
price (having perhaps forgotten it) the right is necessarily 
extinguished from the impossibility of delivering the price, 
and if the property to which the right applies is in a distant 
country, and the shufee postpones his claim until his arrival 
there, this invalidates his title altogether. Further, if the 
price paid by the purchaser should turn out to be the 
property of another person, this also, invalidating the sale, 
has necessarily the same effect on the right of the shufee. 
In like manner, if both the purchaser and shufee knew the 
price to have been usurped, or if the latter only should 
acknowledge this fact, he is thereby debarred from making 
any claim. And further, where a specific article stipulated 
to be the price has perished previous to possession of it by 
the seller, here also, the original contract being null, the 
right of shoofd also becomes void. This point, however, is 
the subject of doubt and difference of opinion. 

Some of the devices for defeating the right of shoojd . 
are as follow : — The property may be sold for a price above 
its value, and then something of trifling value may be 
received in exchange for it, which would compel the shufee 
to pay the fiill price stipulated in the contract if he chose 
to avail himself of his privilege. Again, if the property is 
sold at an excessive price, and the seller receives part of it, 
giving a release of the remainder, this also obliges the 
shufee to submit to a considerable loss or to abandon his 
claim. In like manner, if the seller transfer his share 
without sale, as by gift or composition, and on a purchase 
being alleged, the buyer should admit the fact, but say 
that he had forgotten the price, in such a case his word 
must be crexlited when accompanied by his oath ; and if he 
should swear, the right of shoofd would be extinguished. 
If, however, he should merely say that he does not know 
the quantity or amount of the price, that would be no valid 
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answer, and he most be required to give one more explicit. 
The Sheikhy however, has declared that the shufee must in 
that case be called upon to swear.** 

*' literally, " that the oath mu8t be returned to the shufee" that 
b, that he must specify and swear to a price, and the purchaser's 
knowledge of it, both of which seem necessary to the validity of his 
claim. According to the Imameea jurisprudence, when a plaintiflT, 
in default of evidence, refers the matter to the defendant*s oath, tlie 
latter has the option of swearing to the negative of the plaintiff's 
assertion, or calling upon him to confirm the affirmative by his own 
oath (Shuraya, p. 477), a course not open to him by the Hanifeea 
code. 
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CHAPTER V. 

OF DISPUTES RELATIVE TO SHOOFA. 

In dia- First. If the purchaser and shufee differ as to the price, 
putes re- ^^j neither of them has evidence, the assertion of the 

garding , t -i /• i . i 

the price former upon oath is to be credited, for he is the person 

between whose possession of the property is disputed, and who is 

chaaerand consequently defendant in the cause. But if one of the 

ass«rtion^ parties should be able to adduce evidence this must 

of the for- necessarily guide the decision. The testimony of the 

Srred^'^ seller, however, it is to be observed, is inadmissible on the 

as also'the P^'^ ^^ either. If, again, both the parties should adduce 

evidence evidence, that of the purchaser must be preferred, although 

by him. there is nearly equal ground for giving the preference to that 

of the shufee^ who is out of possession and therefore the 

His evi- plaintiff in the cause.* K the difference as to the price is 

dencelike- between the seller and purchaser, and only one of them 

wise pre- . *^ ' . "^ 

ferred in has evidence, such evidence, by whichever of them it is 

betw^n produced, must guide the decision. If, on the other hand, 

him and evidence is adduced by both parties, the Sheikh has declared 

rcRardin^ ^^^ ^® ^^^® ^^^^ ^ decided by casting lots. But this is 

the price, attended with difficulty, for the casting of lots is a method of 

decision strictly confined to cases of perfect equality on both 

sides, which cannot be said to exist in this case, for there 

is a general rule with regard to contracts of sale that where 

the thing sold is still in existence the word upon oath of 



' There was a difference upon this point among the HaniJUe 
doctors fiJso — Aboo Huneefa and Moohummud supporting the evidence 
of the Bhufee, while Aboo Toosuf was in favour of that of the pur- 
chaser. — See Hamilton's Hedeya, vol. iii. p. 578. 
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the seller is to be credited, whence it follows that when both 
adduce evidence that of the purchaser must be preferred ; ^ 
and when the price is thus determined, it rests with the 
shufee to make his choice either to take possession at that 
price or to relinquish his right altogether. 

Second. If one of the partners in joint property should If one 
allege that he has sold his share to a stranger, and the J^^^^. 
stranger denies the purchase, the Sheikh has said, in the ledges the 
Khilaf, that the apparent acknowledgment involved in gi^^e, this 
the suit of the seller is sufficient to sustain the right of acknow- 
shoofd in his partner. But this decision has been ques- tho^h*^ 
tioned on the ground that shoofd is dependent on the denied by 
establishment of purchase. It nevertheless appears to be chstMr^' 
most generally approved, and is supported by the common sufficient 
rule of law, that the acknowledgment of a possessor is valid ^^ gj^^ 
as against himself. fi^'' r^K^** 

Third, If one of two owners in joint property should Case of 
claim the right of shoofd against the other, by asserting ^^^. 
priority of purchase, which the other denies, the word of tual claim 
the latter upon oath must be credited, and it is sufficient partners 
if he merely swear that there is no right of shoofd as founded 
against him ; and he cannot be required to swear that ^f ^J* ^ 
his purchase was not subsequent to that of the claimant, chase. 
If, again, both the partners should allege priority of 
purchase respectively, and consequently a right of shoofd 
over the share of the other, as in that case they are both 
equally claimants, if neither of them can adduce proof, 
each must be called upon to swear in refutation of the 
other's priority of purchase, which being done, the property 
is established between them as before. Further, should one 
of the "partners adduce evidence in general terms to prove 
merely his purchase, still no decision can be given in his 
favour, as in the matter of priority he has no advantage over 
the other. K, however, there is testimony in favour of one 
as to his priority of purchase, this must necessarily determine 
the decision ; but if both adduce proof of their purchase 
in general terms without assigning any dates, or of the 

« See Im. Z)., p. 6P 
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purchase of both being on the same day, there can be 
no preference to either. If, again, the witnesses of each 
should testify to his priority of purchase over the other, 
some doctors have said that recourse must be had to lots 
for deciding the case; while others maintain that the 
claims of both the parties must drop, and the property- 
remain in partnership as before. 
^^' Fourth. When a claim of shoofd is made by one of the 

partners on the ground of a purchase, and the other 
alleges that he acquired his share by inheritance, and both 
parties offer evidence of their assertion, the Sheikh has 
declared that a reference must be had to lots by reason 
of the perfect equality on both sides. If, however, the 
defendant should plead that the possession of the claimant 
is in virtue of a deposit by the owner, and both parties 
should offer proof, preference must be given to that of the 
shufeey or claimant ; because deposit does not controvert 
the establishment of purchase.* If, on the other hand, 
the witnesses of the claimant should merely testify to the 
purchase generally, while those of the other party testify- 
that the depositor, being in possession of the subject of 
dispute, made the deposit of it subsequently to the alleged 
purchase, the Sheikh has said that preference must be 
given to the proof of deposit, with this further proviso, 
that the depositor is to be written to, and that if he 
confirm the statement, judgment is to be given in terms 
of the proof, and for rejection of the shufee's claim ; but if 
he should deny the statement, judgment should be given 
in terms of the shufee's evidence, and consequently in 
his favour. If, again, the witnesses of the shufee should 
testify that the seller sold at a time when he was actually 
proprietor, while those for the deposit merely testify to it 
in general terms, the witnesses produced by the shufee are 
to be preferred, and there is no occasion for any reference 
to the alleged depositor. 



' For, though the property were deposited, it might be subee- 
quenUy purchased from the owner by the trustee. 
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Mflh. K both the seller and purchaser of a share in Concar- 
joint property unite in declaring that the price was usurped, Jhe^wUer 
while the ahufee denies the assertion, his word is to be and pur- 
credited without any necessity for his oath, unless they ^o bar to 

assert his knowledge of the usurpation.^ the thu^ 
fee's Tight. 

^ The price may have been " an animal, or a piece of cloth, or a 
jewel,'' (antef p. 183,) and so have been uaurped, in which case 
the sale would be invalid, a d if so there could be no right of ahoofd, 
but the concurrence of the seller and purchaser as to that fact b 
not proof against the $hufee. 
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BOOK IV. 
OF HEBBAT, OR GIFTS. 



CHAPTER I. 

INTRODUCTORY. 

Heba^ or gift, is a contract by which the property of a Defini« 
substance ' is transferred immediately and unconditionally, ^^®^ 
without any exchange, and free from any pious or religious 
purpose on the part of the donor ; ' and it is sometimes 
termed in law nuhulut and dteeut. This contract requires How con- 
declaration and acceptance, with seizin or taking posses- ®*^^^^^®^ 
sion.* By declaration is here to be understood every word 
that serves to express a transfer of property as above 
described, such as " I have given you," or " I have made 
you the proprietor of this." But the contract is not valid 
except when proceeding from a person who is of full age, 
sound understanding, and unrestrained in the use of his 
property.* 

The donation of a debt, or what rests on the obligation Gift of a 
of another, is not valid to any other than the debtor or *^®}?^^* 
person by whom it is due, according to the most approved any other 
doctrine, by reason of the condition already mentioned, j*^??A*!® 
that it requires possession to complete it; whereas, if made ^^ whom 

to the debtor himself, it is quite valid, and operates as a it is a re- 
lease. 

^ Ayn: Res prtesens; Rei substantia, essentia. — (lyeytoff.) 
' This distinguishes it from wukf. 

• Xubz, inf. of kubuzu, cepit. — (Freytag.) 

* According to AUamee, in his Ttihreer, the donee must also be of 
mature age and intellect; but this seems inconsistent with what is 
said hereafter of gifts to minors. 
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GIFTS. 



Gift not 
complete 
without 
seizin by 
the donee ; 
and if 
donor die 
before 
seizin the 
gift re- 
verts to 
his estate. 



Permis- 
sion of the 
donor a 
condition 
of valid 
sei:iin. 



Gift by a 
parent to 
his child 
of a thing 
in his own 
posses- 
sion com« 
plete by 
the con- 
tract. 



Gift of 

mooghdd 

valid. 



release of the debt; a release not requiring acceptance, 
according to the most approved opinion. 

No decree can be given for a gift until it is completed 
by seizin or taking possession. Yet, if the donor should 
acknowledge the gift and delivery of possession,* judgment 
^ust be given against him on his own acknowledgment, 
though the thing given may be still in his hands ; and any 
subsequent denial of it cannot be received. 

If the donor should die after the contract, and before 
possession has been taken of the gift, it falls back into his 
inheritance. 

Permission of the donor is a condition of valid seizin ; 
and if the thing given be taken possession of without his 
permission, it is not transferred to the donee.* But if a 
thing be given which is already in the hands of the donee, 
that is sufficient, and the donor's permission to take pos- 
session is not required, nor is it necessary that any time 
should elapse to enable the donee to repeat his seizin, as 
some of our doctors have said. 

When the father or grandfather of a little child has 
made him a gift, it is complete and binding on the donor 
by the contract itself, because seizin by the guardian is 
seizin on his part. But if any other than the father or 
grandfather of the child should make him a gift, the 
donor's possession would not be sufficient, whether he 
have power over the child or not ; ^ and the legal guardian 
of the judge must obtain power over the gift in order to 
complete the right of the child. 

The gift o( mooshdd or a share in joint and undivided 
property is lawful, and seizin of it is to be taken in the 
same way as seizin in sale.® And if a thing is given to two 

^ IkbaZf causal form of kubz. 

* Even, according to the author of the Tuhreer, though the donor 
were present at the time. 

^ According to the other sect, possession of a gift to a minor 
may be taken by any person in whose fiimily he is living. — D,, p. 530. 

^ That is, by mere surrender or vacating by the donor. Accord- 
ing to Allameef in his Tuhreer, this is sufficient in all caaee of gift 
where the subject is immoveable ; where it is moveable, actual 
transportation or removal seems to be required. 
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persons jointly, and they both accept and both take pos- 
session, each donee becomes the proprietor of the portion 
given to him. If, again, one only of them should accept 
the gift, and take possession, while the other refuses, the 
gift to the acceptor is vaUd.^ 

A father may lawfully give a preference to one child A father 
over another in gifts and presents; but it is accounted more^to^ 
abominable in him to do so. one child. 

After possession has been taken of a gift, it cannot be Gift to 
lawfally retracted when made in favour of parents, accord- lationMJi- 
ing to general agreement, nor even when the donee is any not be 
other relative by consanguinity of the donor, though on this ^^^ ' 
point there is some difference of opinion. But if the gift to a 
be to a stranger, it may be retracted at any time, so long J^°^' 
as the substance of the thing given is in existence. After revoked, 
it has perished, there can be no retractation. In like Excep- 
manner, a gift cannot be retracted if anything has been *^^'^- 
received in exchange for it, though the exchange should 
be of little value. Whether, again, mere use by the donee 
has the effect of doing away with the donor's power of 
retractation, is a question to which some lawyers have 
answered in the affirmative, whilst others have denied 
that effect ; and their opinion is the more reasonable and 
approved.'® 

Presents to relatives, and especially to children, are Presents 
highly proper and becoming. In presents to children, to children 

equality should be observed. Further, it is abominable in tives pro- 
_ ._ _ — _ per and 

' The whole doctrine with regard to tnowthdd is opposed to that becoming. 
of the other sect. — D,, p. 616. 

'^ The regular forms of retractation of gifts, according to the 
author of the Tuhreer, are that the donor should say, "I have 
retracted," " I take back my gift," or " demand its restitution ,** and 
all similar expressions, which sufficiently establish the retractation 
without any decree of the judge, for this is by no means required for 
its confirmation ; whilst, on the other hand, mere re-assumption of 
the gift from the donee, without some other proof of revocation on 
the part of the donor, does by no means constitute this act in law ; 
and should he die without affording any other proof of his intention 
to retract the gift, it is still, although found in the donor s possession, 
the lawful property of the donee. — From MSS. of the translator of 
the first volume of the Im. D, 
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a wife to retract a gift made to her husband, and in a 
husband to retract a gift made to his wife. Some doctors 
have considered a husband and wife in respect to their 
mutual gifts on the same footing as kindred by consan- 
guinity ; but the first opinion appears to be better supported 
by analogy." 

" According to the other sect, the mftrriage relation prevents the 
revocation of gifts. — i)., p. 626. 
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CHAPTER n. 

OF THE LAWS OF GIFT. 

These are comprehended in the following cases : — 

First. If a person should make a gift, put the donee Sale by a 

in possession, and then sell it to another, the sale is <^<>?orof 
*,._.-_' 1.1 . . a thing 

mvaud if the donee were a relation by consanguinity ; so already 

also though he were a stranger, if he had given anything ^^^ h^th 

in exchange for the gift. But if the donee were a stranger, donee has 

and had not given anything in exchange for the gift, some *^®^ P^" 

have said that the sale would be void, as of a thing not not valid. 

the property of the seller, while others maintain that it 

would be vtiJid, because he has the power of retractation ; 

but the first opinion is best supported.' If, however, the 

gift were invalid, there is no doubt that the sale would be 

good in both views of the case. And the eflTect would be 

the same with respect to the sale by an expectant heir of 

property belonging to his ancestor, when he believes the 

ancestor to be alive ; for if it should prove that he was 

actually dead at the time, the sale is valid. So also in the 

case of a bequest by a person of his slave whom he had 

emancipated, if it should prove that the emancipation was 

invalid, the sale would be good. 

Second. If there has been any delay after the contract The tians- 

in giving possession of the gift, but possession is at length ^^^?^^ 

given, the transfer of property is to be decreed as having gift dates 

taken eflTect fiom the time of seizin, not firom the date of [j^™ ^^^ 

the contract. It is not so in the case of a bequest ; for taking 

there the transfer is to be decreed as having effect from ^*^®®*" 

> See ante, p. 205, noto*^ 
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When the 
donor ad- 
mits the 
gift, but 
denies de- 
livery, his 
word to be 
credited. 



On retrac- 
tation of 
a gift the 
donor is 
not en- 
titled to 
compensa- 
tion for 
defects. 



Retrac- 
tation 
barred by 
accept- 
ance of 
any ex- 
change 
subee- 
qaent to 
the gift. 



the death of the testator, if the bequest is accepted by the 
legatee, and not from the date of taking possession, though 
there should have been some delay in taking it. 

Third, If a person should say, " I gave, but did not 
put him in possession," the word is with the donor, but the 
donee may demand his oath if he insists that possession 
was given. So also if a person should say, " I gave him 
and made him the proprietor of it," and then deny the 
giving possession; for it is possible that he may have 
made the first statement, supposing that seizin was not 
necessary to make the donee proprietor of the gift. 

Fourth, When a person has retracted a gift and finds 
it to be defective, he has no claim to any compensation on 
account of the defect. If the gift has increased, and the 
increase is of such a nature as to be united to the original, 
it belongs to the donor. But if the increase be separated 
firom the original, as the fruit of a tree, or the child of a 
slave, and if it be entirely new, it belongs to the donee, 
while if it were formed, or in existence at the time of the 
gift, it is the property of the donor. 

Fifth. When a person has made a gift in general terms 
there is no condition or obligation on the part of the donee 
to give any gratuity in return. Still if he should do bo, 
the donor would thereby be debarred from retracting the 
gift. If again a reciprocal gratuity were actually stipulated 
for at the time of the contract, the condition would be valid, 
whether the article to be given were indefinite or parti- 
cularly specified, and the original donor would retain his 
power to retract until the stipulated exchange were actu- 
ally delivered to him. When the stipulation is entirely 
indefinite as to the quantity, the donee may make any re- 
turn, however small in value, and should the donor accept 
and take possession of the exchange, he is no longer at 
liberty to retract his gift. Further, the donee cannot be 
compelled to make the stipulated return ; nay, he is ab- 
solutely free in the matter, and if the gift should perish 
or suflTer any injury in such circumstances, he is in nowise 
responsible for the loss or injury which has occurred while 
the thing was actually his property ; although upon this 



Digitized by 



Google 



LAWS OF GIFT. 209 

point there is some room for doubt, on account of the 
stipulation for an exchange. 

Sixth. When the gift is of a piece of cloth, and the Case of a 
donee has dyed it, this, according to those doctors who think ^j^ ^_ 
that use by the donee of the subject of the gift debars the ing dyed 
donor from retracting it, has the eflTect of preventing the ^o^e^ 
retractation ; but if we agree with those who say that use 
of the gift is no impediment to its retractation though the 
donee is a stranger,^ he becomes in the event of such 
resumption a partner with the donor for the value of 
the dye. 

Seventh. When a person has made a gift, being Gift in 
dangerously ill at the time but afterwards recovers, the ^^^vSid 
gift is valid. If, however, he should die of the disease, only to a 
and the heirs refuse their assent to the gift, it is valid only ^^ ®' 
to the extent of a third of his estate, according to the best donor's 
traditional authority. estate. 

^ The more approved opinion. — Ante, p. 205. 
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BOOK V. 

OF WOOKOOF» AND SUDUKAT, OR APPROPRIA- 
TIONS AND ALMS. 



Btituted. 



CHAPTER I. 
of wukf, or appropriation.^ 

Section First. 

Introdiictonj, 

WuKF is a contract the fruit or eflTect of which is to tie up Defini- 
the original of a thing and to leave its usufruct free. The ^^^^' 
only express word by which it can be constituted is How con- 
" WukuftOj' " I have appropriated ; " for with regard to 
" Hurrumio" " I have consecrated," and " Suddukio,'' " I 
have bestowed," they are not sufficient to constitute wukf 
without accompanying circumstances, as by themselves 
they are susceptible of another interpretation besides mukf. 
If, however, they are used with the design of constituting 
ifmkfy they are obligatory on the conscience of the person 
employing them without any circumstances to fix their 
meaning. And if he should actually acknowledge that he 
used them with that design, judgment should be given 
against him in terms of his acknowledgment.' It has been 
said, indeed, that if he should say, " Htthbusto^ o subbuUo"^ 
wuJcf would be constituted even without any circumstances 

* Plural of vmkf. 
' LiteraUy, detention. 

' That b, when completed by giving posaession. 
^ Increased conjugation from hoobs, which has the same meaning 

as wukf, and b used instead of it by the followers of Malik, 

* From mbeelf a way. 

p 2 
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to point their meaning, because He on whom be peace has 
said, " Hubbis ul usul o subbil ul thoomrut " (" Tie up the 
original and give way to the fruit"). Others, however, 
have maintained that there would be no wickf in the case 
without corroborative circumstances, as the words by them- 
selves would not commonly be so understood ; and this is 
the more approved opinion. 
Notobli- The contract is not rendered obligatory except by 

^asession P^^^? possession ; ® but when so completed it cannot be 
is given, revoked if made in health, and even when made in death 
When illness it is equally valid if allowed by the heirs, though, 
death iU- ^^ disallowed by them, it is valid only to a third of the 
ness valid deceased's estate, in the same way as a gift or a muhabat ^ 
extent of ^^ sale. Some of our doctors insist that it should be 

a third of sustained out of the whole of the estate ; but the first 

deceased's 

property, opinion is the more approved. If one in death illness 

should make a vmhf^ a gift, a muliahat sale, and also 
emancipate a slave, and neither of the acts is allowed by 
his heirs, all are valid if they can be carried into effect out 
of a third of his estate. Otherwise, they are to be pre- 
ferred according to priority of date, and effect given to each 
in order until the third of the estate is exhausted, after 
which any that remain are void. The same rule is to be 
observed when a man has made bequests in excess of a third 
of his property. If the priority cannot be determined, some 
of our doctors maintain that the third should be rateably 
divided among the different objects; but the better opinion 
seems to be that the question should be determined by lot. 
Thefpw^f If a man should appropriate a sheep, the wool and 

hidud«r^ milk existing at the time are included in the wvkf^ unless 
the exist- specially excepted, from a regard to custom, and as would 
^d milk. ^^ ^^® ^^® ^^ ^^ animal were sold. 



^ Ikhaz, See antCy p. 204. Not required by the IlaniGtes. 
' Where the price is inadequate, there is said to be mufiahat in 
the transaction. 
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Section Second. 
Conditions. 

These are of four kinds. 

First Conditions that relate to the mowkoofy^ or thing Condi- 
appropriated, which are also of four kinds. It must be a y^iate to 
substance, the property of the appropriator, capable of being ^^^ ^^^S 
used without being consumed, and also capable of being pnated. 
delivered. Hence, the t^wfc/of anything which is not in ayn, 
or distinctly specified, as deyn or indeterminate things, is not 
valid.^ So also if one should say, " I have appropriated a 
horse, or a mansion," without mentioning some one in parti- 
cular, the ti7MA/ would be invalid. But the appropriation of 
okaTy or lands and houses, of clothes, furniture, lawful instru- 
ments,*® and generally of everything from the use of which 
any benefit can be lawfully derived with the preservation of 
the thing itself, is quite valid. * ' So also the wukfot a trained 
dog or of a cat, from the possibility of employing them for 
some useful purpose. But the wukf of a hog is not valid, 
because it cannot lawfully be the property of a Mooslimy 
nor of an absconded slave, because he cannot be delivered. 
Whether, again, deenars and dirhems can be validly ap- 
propriated, is a question which some of our doctors have 
answered in the negative ; and their opinion is the most 
manifest, or best supported by traditional authority, because 
they are things from which no benefit can be derived except 
by spending them. Others, however, insist that the appro- 
priation of them is valid, because some advantage from 
them may easily be imagined, with preservation of the 
originals.** If one should appropriate a thing which is 

® Past participle of vmkf, 

^ For the meaning of deyriy aa distiDguished from ayn, see Im, D., 
p. 60, note t. 

^^ For such as are unlawful see Im. D., p. 3. 

^' According to the Hanifites, no moveables, unless attached to 
lands or houses, except beasts of burden, weapons of war, and 
things which it is customary to appropriate, can he made the subject 
of wukf.—D., p. 661. 

*' Money usually fells under the head of deyn or indeterminate 
things, and must, therefore, be made ayn, by actual production or 
specification, before it can in any view be made the subject of itmkf. 
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not his own, tlie wvkf would not be valid. But if the real 
owner should sanction the appropriation, that would give 
it validity according to some of our doctors, the sanction 
being tantamount, in their opinion, to a new appropriation. 
And the wvkf of a mooshddy or undivided share in a thing, 
is valid, and possession of it is to be taken in the same 
way as in a case of sale. 
Condi- Second. Conditions that relate to the waJcif^* or appro- 

relate to priator. And of him it is required that he be of full age, 
the appro- sound understanding, and unrestrained in the use of his 
property. With regard to one who has attained to ten 
years only, there is room for doubt, as there is a report 
which favours the legality of charity by such an one. But 
the preferable opinion seems to be that appropriation by 
him is forbidden, because the inhibition under which he is 
placed by reason of his youth is not removed until he has 
attained to puberty and discretion. 
He may It is lawful for an appropriator to retain the super- 

reserve^ intendence of the wukf to himself, or to appoint another 
the super- to the office. If he has not appointed any superintendent, 
enc^^to ^^^ office belongs to the person on whom the settlement 

himself or has been made,^* because the riffht of property is vested in 
appoint , . ' & f t^ J 

another. ^1°^- 

Condi- Third. Conditions that relate to the mowkoof alehiy or 

tionsthat person on whom the settlement is made. And in him 

rel&L^ lo 

the per- three conditions are required. He must be in existence, 

sons for ^^^ capable of owning property ; he must be distinctly 

benefit the indicated ; and he must be one on whom it is not unlawful 

twn^is"*" ^ T^^^^ a wukf. Hence, if one should make a settlement 

made. beginning with a person not in existence, as for instance, 

one to be born, or a foetus not yet separated from its, 

mother, the wukf would not be valid. But if it were in 

favour of one not in existence, in succession to a person 

actually in being, it would be quite good. Where, again. 



*' Present participle of wukf. 

" When the appropriation is for the benefit of persons, I use the 
word settlement, as in the Digest, though the original word is the 
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a commencement is made with one who is not in existence, 
followed by a person in being, some of our doctors main- 
tain that the vmkf is not valid, while others insist that it 
should be sustained so far as concerns the person in being ; 
but the first opinion is the more approved. So also where 
the person first in order is one who cannot be the owner 
of property, and he is followed by one who can ; but here 
there is some room for doubt, though the better opinion 
seems still to be that which is against the w\J{f, A settle- 
ment in favour of a slave is not valid, and the thing appro- 
priated cannot be made use of by his master, which would 
be contrary to the intention of the appropriator. 

A wukf for musalihy^^ or works of general utility, such Wukf for 
as bridges and mityids, or places of worship, is quite pQ^u^^ 
valid ; for such a vmJcf is, in truth, a settlement on all utility, 
Mussulmans, though some only can participate in their ^* ' 
advantages. 

A Mooslim cannot make a settlement on an alien Appro- 
enemy, though his blood relation ; but he may make it on ^J^^^^g. 
a zimmee^ or infidel subject, even though a stranger, or in Um in 
no way related to him. Yet an appropriation by him gj^^^en 
for Jewish synagogues or Christian churches is not valid, enemy or 
So, also, if he should make an appropriation in favour of |^J q^j. ^" 
fornicators, or highway robbers, or drinkers of wine, or jects, not 
for the copying of what are now called the Towreet and ^* ^ ' 
Injeel (the Law and Gospels), for they are altered or 
perverted versions. But if the appropriation were by an 
infidel it would be lawful. 

If a Mooslim should make an appropriation for the Appro- 
poor, it is to be applied for the benefit of poor Mooslims V^^^^ 
only, to the exclusion of all others ; and a similar appro- poor, how 
priation by an infidel is to be applied in like manner to the ^j^ *P" 
poor of his own persuasion. 

An appropriation in favour of Mooslims is to be applied MooiUms 
for the benefit of all those who pray towards the KihlaJi}^ described. 
But one in favour of the moomineen^ or true believers, is ^^^^o 



are. 



" PL of mtuiuhut, commodum, res conveniens.— (Jr^yfc^.) 
'* Mecca. 
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to be applied only for the benefit of the followers of the 
Twelve Imams}'^ Some, however, maintain that it is for all 
those who abstiiin from grave oflTences against the law ; but 
the first opinion is the more approved. If the appropria- 
tion be for SheeahSy it is to be applied to Imameeans and 
Jaroodians^ to the exclusion of all other Zeydeeans. In 
like manner, whenever the mowhoof alehi is described by 
a particular relationship, all those who come within it are 
held to be included in the benefits of the imikf; so that if 
the wuhf is on Imameeans^ it is for all the followers of the 
Twelve Imams. In like manner, when it is for Zeydeeans^ 
all those who asser^ the Imamship of Zeyd^ the son of Alyy 
are included. So, likewise, when the connection is rela- * 
tionship to a particular ancestor, all those lineally descended 
from him by their fathers are included. As, for instance, 
Hashemees who comprehend all those descended from 
Hashem^ through Aboo Talib^ Harith, Abbas^ and Aboo 
Luhuh ; or TcdibeeSy who comprehend the descendants of 
Aboo Taliby on whom be peace, both males and females 
participating if connected with him on the side of their 
fathers, from a regard to custom ; though upon this point 
there is some difference of opinion. 

If one should make an appropriation for neighbours,** 
a reference must be made to custom for determining who 
are to be included.*^ Some say, however, that any one 
whose house is within forty cubits is a neighbour, and this 
opinion is good, or well supported ; while others maintain 
that the meaning of the term extends to all the occupants 
of forty houses on either side ; but this opinion is now 
abandoned. 

If one should make an appropriation for a musluhut^ 
or object of general utility, which has ceased to be used, 
it is to be applied to any good and pious purposes.** And 
if it is for such purposes generally, it is to be expended on 

" Athna-{isheriat ; literally, twelve-eans. 
" Jeer an, 

'^ According to the Hanifites, all who worship in the same 
Mwffui.—D., p. 579. 
^ Wocjooh'Ool^rr, 
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the poor and indigent, and in any other way by which an 
approach is made to Almighty God. 

If one should make an appropriation for the Bunee Wultftor 
Tumeem^ it would be valid, and should be applied to any ^^^i^^' 
of them who can be found. Some say, however, that such valid, 
an appropriation is not valid, because the persons referred 
to are unknown ; but the first opinion is more in con- 
formity with our way or doctrine. A wukf in favour of a 
zimmee or infidel subject is lawful, because it is a transfer 
of property, and is like a permission to take the usufruct. 
Some say, however, that it is not valid, because it implies 
a pious intention, and is good only when made for the 
benefit of a parent ; while others maintain that it is good 
when for the benefit of any relative. But the first opiniou 
(which sustains it generally) is the most approved. So 
also a settlement in favour of an apostate is valid, while 
there is some doubt as to one in favour of an alien enemy, 
the more approved opinion being entirely against it. 

If a man should make an appropriation without men- Wukf not 
tioning its objects, the appropriation would be void. So ^}^^ .^ 
also where the objects are not distinctly specified, as if he object is 
should say, " For one of these two," or " For one of the "^^i^dl- 
two Mushhids" ^* or " two FureeJcs,' the whole would be fined, 
void. 

If one should make a settlement on his children, and Settle- 
his brethren or his kindred, so general an expression re- ^^{J^^ 
quires the participation of males and females, and of the brethren, 
near and the remote, with equality of partition among dred^'^m- 
them, unless some order or detail is made a condition, or prebends 
some one is specially indicated. If the settlement were on ^\,aiiy 
maternal and paternal uncles, they would share equally 
together. But if it were for the nearest of mankind to 
him, his parents and children, how low soever, should first 
be taken, and so long as one of them survives none other 
of his relatives can be allowed to participate. After those 
above mentioned, when they all fail, the grandparents and 
brethren with their children, how low soever, would be 

** Sepulchres of Aly and Hoossein. 
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entitled ; and after them paternal and maternal nncles in 
the order of inheritance ; all (in each class) participating 
equally, unless some are specially mentioned in detail. 

Fourth. Conditions that relate to the wukfitBelfy which 
are four in number. 1st, it must be perpetual; 2nd, 
absolute and unconditional ; 3rd, possession must be given 
of the mowJcoof or thing appropriated ; and, 4th, it must 
be entirely taken out of the wakif or appropriator himself. 
So that, if the appropriation is restricted to a particular 
time, or made dependent on some quality of future occur- 
rence, it is void. So also when made in favour of persons 
who will probably fail, as, for instance, if one should make 
a settlement on Zeyd^ with a restriction to himself, or extend 
it only to generations that will probably fail, or say gene- 
rally, " for his successors," without mentioning what is to 
be done after they fail, — in all these cases it is maintained 
by some that the wukf would be entirely void ; but others 
insist that due course should be given to the purposes 
actually named, which seems more reasonable. Then, 
when they do fail, the property will revert to the heirs of 
the wakif or appropriator ; but some of our doctors main- 
tain that it reverts to those of the mowhoof alehi. The 
first opinion, however, is best supported by traditional 
authority. If one should say, " I have appropriated " when 
the beginning of the month has come, or if Zeyd ^hall 
arrive, the appropriation would not be valid. Seizin is a 
condition of the validity of wukf. So that, if one should 
make an appropriation, and die without giving possession, 
the subject of it would be part of his inheritance. But if 
it were in favour of his young children, his own possession 
would be possession on their behalf. So also in the case 
of a grandfather on the father's side. But with regard to 
a wtisee or executor, there is some room for doubt, though 
the validity of the settlement in such a case is better 
supported by traditional authority. 

If a person should make a settlement on himself, it 
would not be valid. So also if it were first on himself and 
then upon another, though some maintain that it would 
be void only with respect to himself, and valid with regard 
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to the other ; the first opinion, however, is the more approved. 
In like manner, if the settlement were on another, with a 
condition for the payment of the wakifs debts or current 
expenses, it would not be valid. But if one should make an 
appropriation for the poor and should himself subsequently 
become poor, or for lawyers, and himself become a lawyer, 
there is no objection to his participating in its benefits. 

If one should make an appropriation with a condi- Condi- 
tion that the property is to revert to him in case of need ^^kte the 
the condition would be valid, but the wukf void, and the rcukf, 
property would remain in the condition of a lioohs ^ until 
the occasion should arise, while if he should die it would 
go to his heirs. And if he made it a condition that he 
shall have the power of excluding whomsoever he may 
please, that would invalidate the wukf. But if the con- 
dition were that he may add to those in whose favour the 
appropriation has been made some yet to be bom, the con- 
dition would be lawful, whether the appropriation were for 
others or his own children. If, again, the condition were 
that he may make an entire transfer from those on whom 
the settlement has been made to others subsequently to 
come into being, that would not be lawful, and the wvkf 
would be void. Some have said that when one has made a 
settlement on his young children, he may lawfully make 
others to participate with them without reserving any 
express power to that effect ; but this opinion is not to be 
relied upon. 

The seizin which is required is that of the first of the Possession 
mowkoof aiehi, or persons for whom an appropriation is of^jgJ!^g„][l 
made ; and all regard to possession ceases in the subsequent ficient, 
steps. In the case of an appropriation for the poor, or for j^^f^^^ 
lawyers, a Aruyyim^ or superintendent must be appointed to ticular 
take possession, while in the case of an appropriation for b^^^^en 
a musluhut^ or useful purpose, the creation of the wukf it is for 
is sufficient, the condition of acceptance being entirely ^^'1?^^ 
dispensed with, and as to possession that of the Nazir or must be 
superintendent is sufficient. If one should appropriate a ^PP°"^*^ 

^ See po$t, p. 226. 23 g^g jy ^ p 537^ ^^^^ 1 
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musjid or place of worship, it is valid though only one 
person should pray in it. So also if the appropriation is 
of a cemetery, it becomes a wukf by the interment in it 
of a single corpse. But though people should pray in a 
musjid^ or bury in a cemetery, without the formal words 
of iinikf being pronounced, neither would pass out of the 
property of the original owner. So, also, the result would 
be the same, though the proper words were used, if pos- 
session were not also given of the subject of the wukf. 

Section Third. 

Appendages, 
The right First The wukf or subject of appropriation is transferred 

t ^ '^^h^^" so as to become the property of the mowkoof alehi^ for he 
wukf is has a right to the advantage or benefits to be derived from 
rS^to^the ^*' ^^^ ^^® prohibition to sell does not negative his right of 
mowkoof property in the substance, any more than it has that effect 
alehi, jj^ ^Yie case of an oom-i-wulud or mother of a child ; and 
indeed, the sale of the wukf is sometimes in a manner 
valid, as will be seen hereafter. If then a person should 
appropriate his share in a slave, and subsequently emanci- 
pate him, the emancipation would not be valid, because the 
right of property in the slave has passed out of him ; but 
neither would it be valid if the Tnowkoof alehi should 
emancipate the slave, because of the right which future 
generations have in the slave. 
How a Second, When a person has made an appropriation " In 

wt/*/" In f}^Q yf^y q{ God," it is applied to whatever is productive of 
God "is to reward in a future state, such as religious warfare, the 
^.f^ greater and lesser pilgrimages, and the erection of Musjids 
or places of worship, and bridges. So, also, if he should 
say " In the way of God, and way of reward, and way of 
good," the purposes are all considered as one or the same, 
and there is no necessity for dividing the proceeds of the 
wukf into three different parts. 
In skimtkf Third. When a man has made a settlement^ "on 



on chil- 



See antCf p. 214, note '*. 
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the children of his children," the children of sons and dren's 
daughters participate, both males and females, without ^^l^**' 
any superiority of one over another. But if he should say of sons 
" those among them who are lineally related " to me," the ^^jj ^^^^ 
children of daughters would not be included. And if the partici- 
eettlement were " on his children," it should be applied ^^i 
only to the children of his loins, the children of his children 
being excluded. Some maintain that they would all par- 
ticipate together; but the first opinion is more agreeable 
to traditional authority, for by the word child, the child of 
a child would not generally be understood.* And if he 
should say " on my children and children of my children," 
it would be confined to two generations. While if he said 
"on my children, and when they 'fail, and the children of 
my children, then to the poor," the vmkf would be for his 
children, and though on their failure some of our doctors 
are of opinion that the proceeds should be expended on the 
children of his children, and only when they fail on the 
poor, yet others maintain that the proceeds are not to 
be expended on his children's children, for they are not 
comprehended in the wukf, their failure being only a 
condition of the application to the poor ; and this opinion 
is more likely to be right as being more conformable to 
the grammaticcJ construction of the words. 

Fourth. When a person has made a wukfoi a mtisjid^ The grant 
and it has fallen to ruins, or the village or muhullah ^l^J^^' 
(district) in which it is situated has gone to decay, the not cease 
property does not revert to the appropriator ; nor does the J? ^ ^"^ 
space of ground on which it was built cease to be vmkf, nor the mu^ 

can it be sold. f^^^^^ 

fall to 

Fifth. If the mansion belonging to a wukf should fall decay, 
into ruins the space would not cease to be wukf nor would Same rule 
its sale be lawful. But if dissensions should arise among to a^^^^l® 
the persons for whom it was appropriated, insomuch as to sion. 
give room for apprehension that it will be destroyed, its sale uo^^ 



** An inflection of the word nusub is here employed, on which 
the distinction depends. 
^ See D., p. 570. 
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would be lawful. And even though there should be no 
such differences, nor room for such apprehensions, but the 
sale would be more for the advantage of the parties inter- 
ested, some are of opinion that the sale would be lawful, 
but it would rather seem that it ought to be forbidden. 
And if palm-trees are rooted out of appropriated ground, 
the same persons would say that it may be sold, on the plea 
that no benefit can otherwise be derived from it ; but others 
are of opinion that it cannot lawfiilly be sold in such 
circumstances, from the possibility of turning it to some use 
by letting it on hire ; and this opinion seems the more 
reasonable. 

Sixth, When the first generation has granted a lease 
of the wukf for a certain term, and all die in the midst of 
the term, then if we can say generally that all leases are 
cancelled by death, nothing farther need be said in the 
matter ; if we cannot go so far as that generally,^ then 
it may be asked whether it has that effect in this particular 
case, and there is room for doubt as to the proper answer 
to be given to the question. But it is more agreeable to 
traditional authority to say that it is cancelled, for we have 
already explained that this part of the term does not really 
belong to the lessors. The second generation would 
therefore have an option either to cancel the remainder of 
the lease, or to grant a new lease, leaving the tenant to 
have recourse to the estates of the first generation for so 
much of the term as belongs to the second. 

Seventh. When a man has made a vmkf for the benefit 
of the poor it is to be applied to the poor of the town who 
are present. In like manner when a vmkf is for the descend- 
ants of Aly the income is to be similarly applied to those of 
them who are present. So also, when it is for the children 
or descendants of an ancestor who are scattered in different 
places, the income is to be applied to those extant, and there 



^^ There are different opinions on the subject, some saying that 
it is cancelled by the death of the lessor, some by that of the lessee, 
and others that it is not cancelled by the death of either, which 
last is the opinion of the modems, and most approved. — SkuriOfa, 
p. 220. 
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is no necessity for following into difficult places those who 
are not present. 

It is not lawful for the mowlcoof alehi of a female slave Not law- 
to have connection with her, for she is not his sole property, ^,^^^y 
but if he should get her with child the child would be free alehi of a 
without any liability on his part for its value, as a person ^^ ^ 
cannot be creditor to himself. With regard to the mother have con- 
some of our doctors maintain that she would become an ^h W. 
oom-irvmlud^ and be therefore entitled to emancipation on 
the death of the child's father, his estate being liable for 
her value to the person next in succession. But this 
opinion is open to doubt. It is quite lawful to give a female 
slave who is the subject of an appropriation in marriage, and 
her dower will belong to the mowlcoof alehiy for this is an 
advantage arising from the wuhf, in the same way as the rent 
of a mansion. He is in like manner entitled to her children, 
for £hey are her increase, whether they be the fruit of mar- 
riage with a slave or of illicit intercourse. Where, however, 
they have been begotten by a free man under a valid marriage 
they are free, unless there was a stipulation in the contract 
that they should be slaves. And though begotten only under 
a semblance of legality they are still free, but in that case 
the father is liable for their value to the mowhoof alehi. K 
the waMf or appropriator should have connection with the 
slave whom he has appropriated the consequences would be 
the same as if he were a stranger. 
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CHAPTER n. 

OF SUDUKAH, OR ALMS. 

R^ aires This is a contract which requires declaration and accept- 
*^^^^^ ance, and also delivery of possesgion.* And if the donee 
accept- ehould take possession without the assent of the donor, 
ance and there would be no transfer of property to him. Among 
posses- its conditions is an intention on the part of the donor c^ 
"^'^'^ an approach to Almighty Grod. And after possession has 

r^voked!^ been given it is not lawful to retract the gift, according to 

the most valid doctrine, for the hire or object in view has 

been attained, and the gift is like one for iriiicii an 

exchange has been made. 
Cannot be When the sudiikah is an incumbent doty, it is not 

be*towed lawful to bestow it on the descendants of Hashem, nnless 
danu of it is a Hashemy sudukah, or when it is any other, except 
Haskrm. ijj 3 ^^^^^ ^f urgent necessity. But when the sudukah is 

voluntary, there is no objection to bestowing it upon 

them. 

Miscellaneous Cases, 

Cannot be First. It is not lawful to revoke a svdukah aft«r posses- 
revoked .11 • ^ • i_ "I 1 
thoa^ fiion has been given of it, whether an exchange has been 

^^^^^ received or not, and whether the person on whom it has 

exchange been bestowed be or be not a blood relation, according to 

*V* * the most valid doctrine, 

stranger. 

jl^y y^ Second. It is lawftil to bestow charity on a zimmee or 

bestowed infidel subject, though an entire stranger to the donor, by 

on a 

Ztmmee. 

' Ikbaz, See ante, p. 204. 
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reason of a saying of his, on whom be peace, and of the 
sacred text, " God has not given any prohibition against 
those who do not contend with you in religion." 

TJiird. It is better to give one's charity in secret than Should bo 
in public, unless to obviate the suspicion of avarice, when fate^f "" 
it is allowable to do so openly. 
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CHAPTER m.« 

OF SOOKNA AND HOOBS.' 

This is a contract which requires declaration and accept- 
ance, with seizin or taking possession ; and its object or 
the advantage to be derived from it is the empowering a 
person to receive the profit or osafrnct of a thing, with a 
reservation of the owner's right of property in it. It is 
known by different names, according to the difference of 
connection. Thus, if connected with the oomr or life of the 
grantee, it is called oomra ; if with iskan • or residence, it 
is called sookna ; and if with a term, it is called rookha. 

The words of constitution are, " I have bestowed on 
thee " (ashuntoku, admurtohi, arkvhtokuy or the like,) 
"this mansion, or this land, or this dwelling, for thy 
life or my life, or for a fixed period ; " and the contract 
is rendered binding or obligatory on the donor by seizin 
on the part of the donee. Some of our doctors main- 
tain that it is not rendered obligatory, while others 
maintain that it is so only when there is an intention 
on the part of the donor of an approach to God. But the 
first opinion is the most common or generally received* 
If one should say, " The residence of this mansion is to 
thee while thou survivest or livest,** the contract would be 
lawful, and after the death of the person so addressed, the 
mansion would revert to the speaker, according to the 
most reasonable and approved opinion. While, if he 
should say, "When you die it will revert to me," the 
reversion would take place on that event without any 
question. If he should say, " I have given this mansion 

' This is the subject of a separate book in the originaL 
' Retention ; but also devotion to a particular purpose. 
* Active or causal form of tukanuy " he inhabited." 
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to thee for life, and to thy successor," it would be only an 
OQfmra^ or for his own life, and there would be no transfer 
to the life holder, according to the most approved opinion ; 
just as if he had not said " to thy successor." When a and can- 
term is specified for the residence, the contract becomes "^^^^3^ ^' 
binding by possession, and cannot be lawfully revoked 
until after expiration of the time. So also, if the residence 
is to be for the life of the proprietor, the contract cannot 
be revoked, though the life tenant * should die, and what 
was his is transferred to his heir till the death of the 
proprietor. But if it were for the life of the tenant, and 
he should die, there would be no transfer to his heir, and 
the house would revert to the proprietor. If the period is 
left in general terms without any exact definition, the pro- 
prietor may revoke whenever he pleases. 

Of everything of which the wvikf is valid the idmar * or Every- 
granting for life is valid also, such as a mansion, a slave, *^^^?^^' 
furniture, &c. ; and the grant is not invalidated by a sale nmk/in 
of the thing, for the purchaser must fulfil to the life tenant ^^^ ^^ 
whatever was conditioned on his behalf. When the resi- for life, 
dence is left in general t^rms, it is restricted to the grantee Grantee of 
himself, his family, and children ; and it is not lawful for ^^o^iet 
him to allow any others to occupy the house, unless there it, or allow 
is a stipulation or condition that he may do so. Nor than'him- 
is it lawful for him to let the house to hire, as it is not self and 
lawful for him to allow another to reside in it without r^a/in 
permission of the mooskin ^ or granter. It. 

When a man has devoted ^ his house " in the way of A slave or 
God," or his slave for the service of a house, or of a ^^^^ 
musjidy the act is lawful ; and he cannot lawfully make any in this 
alteration, so long as the thing lasts. But if he should ^;^^^^ 
devote the house or slave to a person without specifying a other pur- 
time, and the hains or devoter should die, the house or slave P^*®** 
would be part of his heritage. And so also if a time were 
specified and it should expire, they would be heritage, and 
belong to the heirs of the habis or devoter. 

* Arab, moodmur, 

^ Infinitive, of which the preceding is the past participle. 
^ Active participle o( Iskan. ^ Hubum, from hoobs. 

Q 2 
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OP WILLS." 



CHAPTER I. 

INTRODUCTORY. 

To bequeath is to confer a right to the substance or the Deftni- 

usnfruct of a thine after death ; and it requires declaration *^^° ^^ 
1 V»ii^'«^i 1 -I constitu- 

and acceptance. x>y declaration is to be understood any tion. 

word demonstrative of such an intention, as if a person 
shonld say, " Give such an one after my death,'' or, " This 
is for such an one aft;er my death," or, " I have bequeathed 
it to him." And by these or the like expressions a transfer 
is effected to the legatee on the testator's death and the 
legatee's acceptance. It is not effected by the death alone 
without acceptance, according to the most authentic Accept- 
doctrine. K the legatee should accept before the death fg^^ee^ 
of the testator, the acceptance is lawful or discretionary ; necessary. 
but if interposed after his death, it is established or con- 
clusive, even though it should be delayed for some time 
after the occurrence of that event, provided that the legacy 
has not been rejected. And though a legacy should be 
rejected during the lifetime of the testator, it may still be 
accepted after his death, as such a rejection has no effect 
in law. But if rejected after his death, without having 
been accepted, the legacy is cancelled. So also, even 
though possession has been actually taken, provided there 
has been no acceptance. Where, again, there has been 

' JFusaya, plural of wusiyyut, a will or bequest, or the act of 
bequeathing.-— See 2>., p. 013, note '. 
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no possession, but the legacy is rejected after death 
and acceptance, it is cancelled, according to some of our 
lawyers, while others maintain that it is not; and this 
opinion is more approved. K, however, there has been 
both acceptance and possession, and the legacy is subse- 
quently rejected, there is no doubt that the rejection is 
ineffectual, and the legacy is not cancelled according to 
general agreement, because the right of property has then 
become firmly established in the legatee. 

If a legatee should reject part of a bequest and accept 
the remainder, such partial acceptance would be valid, and 
his right established to that extent. 

If a legatee should die before acceptance, his heirs 
come into his place, and may accept the bequest. Hence, 
if a person being possessed of a female slave who is 
married and pregnant by her husband, should bequeath 
both the slave and the foetus in her womb to the husband, 
and he should die without accepting the legacy, the right 
of acceptance would descend to his heir ; and if the heir 
should accept, he would become the proprietor of the child, 
provided that he is one who can validly become its pro- 
prietor ;^ for the child has not been emancipated as against 
the original legatee (his father), who could not acquire 
a right of property in him after death ; nor is he heir to 
his father, being a slave, unless he is so nearly related 
to the heir as to entitle him to emancipation against 
the heir, in which case they would be heirs together — 
the child inheriting by reason of his emancipation before 
partition. 

A bequest for sinful purposes is not valid ; thus, if a 
person should make a bequest of property for the building 
of Jewish synagogues or Christian churches, or for trans- 
scribing what are now termed the Towri^et and Injeel (the 



^ When a man or woman becomes the owner of a parent or 
ancestor how high soever, or child or descendant how low soever, 
the slave is emancipated on the instant j and the effect is the same 
when a man becomes the owner of any blood relation within the 
prohibited degrees, though not so when a woman becomes the owner 
of such a relation. — Shuraya, p. 356. 
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Law and Gospels), or aiding^a tyrant or oppressor, the legacy 
would be void. 

A bequest is a contract discretionary and reversible on A bequest 
the part of the testator so long as he lives, whether it be ™ot^at 
of property or a nomination of executor ; * and the revo- any time 
cation is established in law either by express language or ^^^^ 
by any act which ignores or contradicts the legacy. Thus, 
if the testator should sell the subject of bequest, or by 
another will direct it to be sold, or should bestow it in 
gift, putting the donee in possession of it, or should 
pledge it, every such act would be a revocation of the 
first bequest. In like manner, if he should make such 
a use of it that it could no longer be called by the same 
name ; as, for instance, if he had made a bequest of grain, 
and should afterwards grind it into flour or meal, or a 
bequest of flour or meal, and should then convert it into 
leaven or bread, this would be a revocation of the bequest. 
Further, if a person should bequeath a quantity of oil, and 
afterwards mix it with some of a better quality, or of grain, 
and then mix it with some of another species, so as to 
remove the possibility of distinguishing and separating one 
from the other, that likewise would be equivalent to a 
retractation of the bequest. Whereas, if he should make 
a bequest of bread, and subsequently break it into crumbs, 
there would be no revocation of the legacy. 

• WilaytU, literally, power or authority. 
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WILLS. 



CHAirrER n. 



OF THE MOOSEE OR TESTATOR. 



Most be 
sane and 
adult. 



Will by a 
suicide, 
when 
valid. 



None but 
a father or 
grand- 
father can 
appoint a 
guardian 
to a child. 



Perfect intellect and freedom in a testator are indis- 
pensably requisite to the validity of a bequest ; and the 
will of a madman or a youth under ten years of age is 
not valid. When he has attained to that age all proper 
bequests by him in favour of his relatives and others are 
lawful according to the most common and approved doctrine 
— if he is capable of discernment.^ Some have maintained 
that such bequests are valid though he should be no more 
than eight years of age, but the tradition in favour of this 
opinion is uncommon and not well authenticated. 

If a person should wound himself mortally and then 
make a will his bequest would not be valid ; whereas if he 
should first make the will and then commit suicide, there 
would be no objection to the validity of the bequest. 

A testamentary appointment of a guardian to children 
is invalid, except by their father or paternal grandfather ; 
and a mother can neither be herself the guardian of her 
children, nor can she make a testamentary appointment of 
guardians to them. Should she, however, bequeath any 
property to them, and appoint an executor for its manage- 
ment, his intromissions to the extent of a third of the 
estate she may have left, as well as for the payment of her 
debts, are quite valid, but he has no authority over the 
children. 



^ According to the other sect, a bequest by a person under 
puberty is not lawful. — 2)., p. 617. 
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CHAPTER in. 
of the moosa-bihi, or thing bequeathed. 

Section First. 

What may be Bequeathed, 
A BEQUEST may be either of the substance or the usufruct A bequest 
of a thing ; but with regard to both it is indispensable that gomething 
they are such as can lawfully be possessed or enjoyed, that can 
Hence the bequest of wine, or a hog, or of a noisy or fuHy pos- 
common dog, or of anything from which no benefit can be sessed; 
derived, is illegal and invalid.' Further, legacies whether and can- 
of substance or of usufruct are restricted to one third of the ^ ^jj|j.^ ^^ 
testator's estate ; and if the whole of his bequests should the tea- 
exceed that amount they are void as to the excess, unless estate • 
allowed by the heir. When there is a plurality of heirs, 
and one or more of them allows the excess, it is valid to sinless 

alloixTfid 

the extent of his share in it. The allowance of an heir is by the 
effective when conceded after the testator's death. Whether ^^"^• 
it is equally valid before his death is a question on which 
there are two opinions, the more common and approved 
of which is in favour of its being binding on the heir.^ 
When the consent is interposed after the testator's death, 
it is a ratification of his act, and not a gift de novo from 
the heir ; consequently it does not require possession by 
the legatee to complete its validity. 

* All traffic in these b illegal and prohibited. — Im. D,, pp. 2 
and 3. 

* The other sect differs on this point.— 2)., p. 616. 
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WILUS. 



Testator's 
directions 
most be 
strictly 
followed. 

The third 
which a 
person 
may law- 
fully be- 
queath is 
a third of 
what he 
may be 



of at his 
death. 



If the 
testator is 
murdered, 
the deeutt 
or fine of 
death, 
falls into 
his estate. 

Testator 
may direct 
the whole 
of his pro- 
perty to 
be em- 
ployed in 
mooz€urw 
hut. 

Bequests 
for the 
perform- 
ance of 
duties, 
some in- 
cumbent 
and others 
discre- 
tionary. 



It is incnmbent on the legatee to obey implicitly the 
directions of his testator in respect of the legacy if they 
are not contrary to law. 

The third of a testator's property, and consequently 
the extent to which he may lawfiilly bequeath out of it, is 
determined by its state at the time of his death, and not 
by its state at the time of making his will. So that if a 
person who was in good circumstances at the time of 
making his will should be indigent at the time of his 
death, no regard is to be paid to his previous wealth in 
determining the amount of his valid bequests. In like 
manner if he were poor at the time of making his will, and 
has become opulent at the time of his death, it is his 
latter condition and not the former that must determine 
the legal amount of his legacies. 

If a man after making his will is murdered or wounded, 
his legacies have effect over a third of what he has left, 
and of the deeut or fine of blood, and the irish or com- 
pensation for the wound ; both of which form a part of the 
testator's estate. 

If a person should bequeath the whole or a part of his 
property to be employed by the legatee in moozcuruhui^ on 
the terms of an equal division of profits between him and 
his heirs, the bequest) is valid. Some of our doctors have 
restricted this kind of bequest to a third of the testator s 
property ; but the first doctrine is supported by positive 
tradition. 

When a person has bequeathed property for the per- 
formance of certain duties, some of which were incumbent 
on the testator, and others only discretionary, they are all 
to be carried into effect if a third of his estate be sufiScient 
for the purpose. If the third should not suffice, and the 
heirs refuse their consent, those duties that were incum- 
bent on the testator must first be discharged out of the 
general mass of his estate, and then the others out of a 
third of what remains, beginning with the first mentioned 
by the testator, and so on in order. If none of the duties 



' See ante, p. 181, note^ 
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are of the incambent description, but all discretionary, 
they can take effect only to the extent of a third of the 
estate, and are to be discharged beginning with the first 
mentioned by the testator, and so on in order until the 
third is exhausted. 

If a person should bequeath a third of his estate to one In be- 
legatee, a fourth to another, and a sixth to another, and ^^^^t 
the heirs should refuse to confirm his bequests, a third of portiomi, 
the estate is to be given to the first legatee, and the other ^^e por- 
legacies are void.* But if he should bequeath a third of tion, to 
his estate to one person, and then a third, or the same w^J^^ 
portion, to another, this would be a revocation of the prefer- 
legacy to the first in favour of the second ; • and should a ^"^j.. ^^ 
doubt arise as to the person first mentioned, it must be mined, 
determined by drawing lots. 

If a person should direct by his will the emancipation General 
of his slaves, the bequest would include not only those ^,^^1^. 
who are his exclusive property, but also his share in those tion to 
of whom he may be joint owner with others ; and such ^iad^^° 
share is emancipated accordingly. Some of our doctors those of 
are further of opinion that the shares of his copartners in J^gJ^^J^y ^ 
the slaves are also to be valued as against him if a third only part 
of his estate will bear it, and the slaves are to be totally ^^^^^' 
emancipated. Otherwise, that is, if the third will not 
sufiice for their complete emancipation, they must be 
partially emancipated to the full extent of the third. A 
tradition is quoted in favour of this opinion, but it is 
weak or of questionable authenticity. 

If a person bequeaths one article to two persons, "and Dlstinc- 
the value of the article exceeds a third of his estate, while *J|^ee^a 
the heirs refuse their assent to the excess, so much of specific 
the article as is covered by a third of the estate is the J^^^J.*^ 
joint property of the legatees. If, on the other hand, he sons and 



* According to the other sect, the third is to be divided between 
the legatees, though as to the proportions there is some difference of 
opinion between Aboo Uuneefa and his two disciples. — 2)., p. 626. 

* According to the other sect, the thiitl is to be equally divided 
among the legatees. — Ibid. 
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a bequest bequeath a thing to each of the two, a beginning most 

the^o*' be made in favour of the person to whom the bequest 

was first made, and the deficiency must fall solely on the 

second.^ 

Assent by If a person should make a bequest of half of his 

b^" ^ * property, for example, and the heirs at first should assent, 

excess of but afterwards declare that they thought the amount to be 

the third ; trifling, decree is to be given against them for the amount 

fected by which they insist that they thought the legacy to be, and 

^uenTde- ^^^^ ^^ ^ "^ P^* upon their oaths as to the excess; but 

claration this is subject to some doubt. And if the bequest were of 

thought^ a slave or a mansion, and the heirs, after first assenting 

the excess to it, should then allege that they thought it was no more 

^^^ than a third of the deceased's estate, or if more, only 

so in a trifling degree, such claim or allegation on their 

part cannot be attended to, because their consent in this 

case involves a known object of the value of which they 

cannot pretend ignorance at the time of assenting to the 

bequest. 

The be- If a person should bequeath a third of his property by 

?Wid ^^ * ^^y ^^ mooshdd, or undividedly, the legatee is entitled to 

share tin- a third of everything of which he died possessed. If, 

*^^ t'tf*^^ again, he bequeaths a specific article which is of the value 

the of a third of his estate, the legatee becomes by his death 

a^M of ^^^ ^^^® proprietor of the article bequeathed ; nor have 

every- the heirs any ground of objection thereto. And if the 

thing. deceased should have left both present and absent effects 

bequest of (such as ready money and debts, for example), so much of 

a specific the fepecific thing must be surrendered to the legatee as a 

titl^him third of the property presently available will admit of,^ 

to the while he will have to wait for the remainder of it until it 

it, if uot is recovered by the heirs ; since what is absent is liable 

^ f ^^V-% ^ ^^®® ^^ destruction, and may never be realized. Con- 

of the sequently, if the bequest were of a third of his slave, two- 



estate. 



^ According to the other sect, they would apparently become 
partners in the thing bequeathed. — 2)., p. 620. 

^ There is some obscurity in the passage, but this is, I think, its 
meaning, and it tallies with what follows, which in the original is 
marked as a branch of what precedes it. 
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thirds of whom prover to be the property of other parties, 
eflfect is to be given to the bequest over the whole of that 
third which belonged to the testator, and it is not restricted 
to a third of the third; because effect can be given to 
the will without encroachment on the rights of the heirs, 
that is, assuming that the rest of the testator's property is 
equivalent in value to two-thirds of the slave. 

If a person should grant a specific legacy by a name When the 
which is applicable to what is lawful and to what is ^!|^ffic * 
forbidden, the former construction must be put on the truest is 
bequest, to preserve the intention of a Mooslim free from JJ what is 
what is unlawful; as, for instance, if the bequest were of lawful and 
an ood out of the eedim ® in his possession, the name being jt^mustVe 
applicable both to a staff, or lawftd implement, and Bk flute , taken in 
which is forbidden,® the testator must be held to have geLe.^ 
intended the former. If, however, no other than the latter 
is found in his possession, some lawyers have declared 
the legacy to be void ; while others maintain its validity, 
but say that the forbidden quality must be defaced from 
it, and that it is only when that is impossible without 
destroying all that is of any use in the article, that the 
legacy is void. 

Bequests of dogs, the property of the testator, are valid, Bequest of 
such as dogs trained for hunting, or catching of game, or ^^^^^. 
for domestic purposes — a£ guarding homes and watching ful. 
in corn-fields. 

Section Second. 

Of Ambiguous Legacies. 

When a person has bequeathed a joozz^ or part of his Meaning 
property, there are two traditions as to the proper in- ^^i^**^- 
terpretation of his words. Of these the most authentic 
assigns a tenth of the testator's estate to the legatee ; but, 
acconrding to the other, he should receive only a seventh of 
the third. If, again, he should bequeath a " suhum" or Of ruhmi, 
share, the proper interpretation is an eighth ; while if it 

® Plural of the eame word. • See Itn, JD., p. 3. 
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were shei^ or a thing, it should be interpreted as meaning 

a sixth.'® 

Executor K a person should make a bequest for several purposes, 

mwoae^ot ^^ ^^di the executor has forgotten one or more, he e^onld 

a bequest dispose of it in some good or proper way,^* although some 

apply it in ^^ ^"^ lawyers have expressed an opinion that it should 

some good fall back into the deceased's inheritance. 

^*^' If a person should bequeath a particular sword which 

a sword is in a scabbard, the scabbard and mounting or omamente 

includ^ are included in the bequest. In like manner, if he should 

bard. bequeath a box containing clothes, or a boat or vessel 

And of a which has merchandise on board of it, or a bag containing 

^ ^^* linen, in all these cases, the things actually bequeathed, 

contents, and the other things contained in them, are included in 

the legacy. There is, however, another opinion on this 

matter, though it merits but little attention. 

A will ex- If a person should make a will excluding some of his 

chiMren children from their shares in his succession, the exclusion 

from their is not valid. But whether his words are to be treated as 

d^Sisi^'s ®ii^^ly inept is a question on which there are two opinions. 

estate in- According to one of these, they are quite futile and of no 

^* ^^ efficacy whatever ; but, according to the other, the same 

effect should be given to them as in the case of the bequest 

of the whole of a person's estate to a stranger, excluding 

his heirs, when the bequest is valid as far as a third of his 

And in- property, and the heirs have their legal portion in the re- 

even^to °"^^^g two-thirds.** The first opinion, however, appears 

a third. to be better founded in law, though the other is supported 

by a tradition which is now rejected. 
Where the K a person should make a bequest in terms so ambi- 
aS^etiier ^^'^ ^^^ *^® ^^ affords no interpretation of them, it 
uncertain, must be left to the heir to explain them as he may think 

>® The constructioDS are probably founded on the taulitions 
referred to, as they do not correspond with the literal meanings of 
the words. 

i^ Woqjooh-ul'lnrr. See on/e, p. 216. 

" That is, those who are of this opinion would deprive the dis- 
inherited children of any interest in a third of the estate, leaving 
them only their legal portion in the remainder. 
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proper ; as, for instance, where the testator has said, " Give its inter- 
him a part « of my property," or " a lot," " or " portion," »» ^^^^ft 
or " a little " or " a trifle," " a valuable," or " a handsome to the 
present." If, again, the testator should say, " Give him 
much of my property," some lawyers are of opinion that 
eighty dirhems should be given to him, as in the case of a 
vow, whilst others have maintained that this construction 
is peculiar to the case of vows, as being so limited in the 
place where this is recorded of them. 

It is preferable that bequests should be kept below a Modera- 
third of the testator's property, insomuch that the bequest ^^^^ ^.'^" 
of a fourth is better than that of a third, and of a fifth better reoom- 
than a fourth. mended. 

In cases, like the preceding, of ambiguous legacies, if in dis- 
the legatee should specify any particular thing, and insist 5^^^!!faV* 
that such was the testator's intention in the words employed intention, 
by him in making the bequest, the word of the heir is *f® ^^"^^ 
preferred, accompanied by his oath, if the legatee should heir to be 
also assert his knowledge of the fact, but otherwise there Preferred. 
is no necessity for the heir's confirmation of his word by 
his oath. 

" Hua. " Kut ^ Nuseeb. 
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CHAPTER IV. 

OF THE LAWS OF BEQUESTS. 

Repug. When a person has made a bequest, and then another 
^^^ ' which is repugnant to it, eflfect must be given to the 

latter. 
Bequest of K a person should bequeath a foetus in the womb, and 
^Ud if ^^^ birth should take place within six months from the 
bom time of the bequest, the legacy is valid ; but if the birth 

months*"^ should not take place till ten months from the date of the 
from its bequest, the legacy would not be valid. If, again, the 
birth should occur at any period intermediate between six 
and ten months, and the mother should have neither 
master nor husband, the child is still to be decreed to the 
legatee. But if the mother has either a master or a 
husband, the offspring cannot be decreed to the legatee, 
because, while it is possible that it may have been con- 
ceived at the time of the bequest, it is also possible that 
the conception may not have occurred till after it. 
Case of a When a person has said, " If there be a male in the 

beqnest to ^Qmb of this woman he is to have two dirhems. and if 

a foetos in , , ' 

the womb there be a female she is to have one dirhem^^ and the 

^^ rfi mother is delivered of both a male and a female, they are 

to its sex. to have three dirhems ; but should he have said, " If what 

is in her womb be a male he is to have so and so, and if a 

female so and so," and the woman is delivered of both a 

male and a female, they are not to have anything. 

Beqnest of The bequest of a foetus in the womb, or of whatever 

VuT^^' may be produced by a female slave, or a particular tree, is 

future quite vaUd, as is also that of the residence of a mansion for 

ariavr**^ a future period. Further, if a person should bequeath the 
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service of his slave, the fruit of his garden, the residence of or of 

his house, or anything else of a usufructuary nature, for ever ^*^ 

or for a fixed time, the advantage or profit to arise there- xjsufrao- 

from must be valued, and should it not exceed a third of tory be- 

the testator's estate the bequest is valid, while if more than ^"^ 
a third the legatee is to have as much as the third will 
cover, and the legacy is void as to the excess. 

When a person has bequeathed the service of his slave When the 

for a fixed period, the expense of the slave's maintenance ^^^ ^^ 

must be defrayed by his heirs, as this is a duty which bequeath- 

follows or is dependent on the ownership of the slave, and ^gt^be 

the legatee is entitled to no more than the service of the maintain- 

slave, while all the other rights of ownership appertain ^^^^J 
to the heirs, as sale, manumission, and the like, none of 
which, however, has the efiect of invalidating the rights 
of the legatee. 

If a person should bequeath a Icows or bow, this is to How the 

be construed as meaning an Arabian bow for shooting ^°5^ *^5' 

arrows, or what is known as a hows al niishahy hows al nuhl, to be in- 

and hushan, unless there is some circumstance from which ^^'T*^*^* 
it may be inferred that he meant a bow of some other 

description ; and in all cases where a testator may havh Generally 

employed a term which is common or equally applicable ^^©f® » 

to several things, the heirs have an option to fix on which- piicable to 

ever of the things they please and give it to the legatee. f^?®'*'Jl 

If, again, the testator should say, "Give him my bow," heirs have 

and only one is found in his possession, that one must be ffi^^'V'jL 

given to the legatee of whatsoever description it may be. either. 

K a person should bequeath to another " one of his 80 also if 

slaves," the option of fixing upon one in particular belongs ^^^ ^." . 

to the heirs, and they may give the legatee a young or an *• one of 

old, a perfect or defective one, as they think proper. But J^^J^' 

if all the slaves but one should die after the testator's slaves," 

decease, that one must be given up in terms of the bequests, ^j®^ ^J 

while if they should all die the legacy is null. But not so one they 

if they are murdered ; for in that case the heirs have still ^ ®**®* 
their option to fix on a particular slave, and must give the 
legatee his value if recovered from the murderer, and other- 
wise leave him to his remedy against the latter. 

PART II. R 
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WUlfl re- Wills or bequests are established in law by the testi- 

\ntue8TO8 °^o^y of *^o witnesses who are Toooslims^ and just persons, 

for their or in case of necessity, when two just moodim witnesses 

ment -^ ' ^^® ^^^ ^ ^ ^^> ^1 ^^^ ^^ *^o zimmees or infidel subjects, 

except And in cases where property only is concerned, the testi- 

wherepro- mony of one witness on oath may be received, or of one 

perty only . 

is con- male witness and two females, and the testimony of even 

cerned, ^ singfle female witness may be received as establishini? the 
when one . , ^ i ^ i n i i .^ 

maysuf- right of a legatee to a fourth part of what she testines to, 

^^' of two women as supporting his claim to a half, of three 

as to three-fourths, and of four as to the whole.^ But 

Appoint- an appointment of executors or guardians by will can be 

executors established only by the testimony of two male witnesses ; 

or guar- and in this case the testimony of women cannot be received ; 

quires ^^^ further, according to the most obvious analogy, can that 

two. of one male witness on his oath be received, although with 

respect to the latter there is some difference of opinion. 

Testi- The testimony of an executor cannot be received in 

wTexecu- ^a*'*^rs connected with his own executorship, nor as to any 

tor cannot thing from which he may derive advantage to himself or 

^ in "to his office. And if appointed executor for the expendi- 

matters ture of a specific part of his testator's property, his testi- 

with his mony cannot be received in favour of the deceased to prove 

executor- that this property does not exceed a third of his estate. 

Miscellaneous Cases. 
When the First, If a person should direct by his will the emanci- 

has direct- P*^^^^^ of ^H his slaves, when he has no other property 

ed the besides them, a third only of the number can be emanci- 

cipationof P^ted, and these are to be determined by lot. Should the 

^his testator have arranged them in any order for emancipation, 

the third **^® ^^st in the order is to be first emancipated, and so 

of his on as to the remainder, until the third of the property is 
estate is ' r r ^ 

' In questions relating to debts and property generally, the testi- 
mony of one man or two women is held to be sufficient; and in 
questions relating to legacies and inheritance, the testimony of one 
woman is enough, but only to the extent above mentioned. — Shurajfo, 
p. 30a 
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exhausted ; and the bequest is void as to any that may be insuffi- 

over. If, again, he direct a certain number to be set free, thTpar-^^ 

without specifying the individuals, so many are to be deter- ticular 

mined by lot. According to some the heirs are at liberty to [^ ]^^ 

select the number specified ; but the mode of determining termined. 
by lot is recommended by its justice, and is the most 
approved. 

Second. If a person should on deathbed emancipate a Bmanci- 

slave by free gift without any compensation, and having deathb^ 

no other property besides, some of our doctors have good only 

maintained that the slave is emancipated in toto, while third of 

others are of opinion that he is emancipated only to the the slave's 

extent of a third, and that he must perform emancipatory where the 

labour to the heirs for the remainiuff two thirds. This deceased 

leAV68 no 

latter opinion is the more common or approved. Should other pro- 

the deceased have emancipated only a third of the slave, P^^ty. 
he has also in this case to work out the remainder of his 
value. But if the deceased has left any other property 
the remainder of the slave must also be emancipated out 
of the third of his estate. 

Thirdly. If a person should direct by his will the Where the 

emancipation of a slave who is a true believer, it is an ^^wte the 

incumbent duty to give effect to the will, and should no emancipa- 

slave of this description be found, one must be emancipated giave who 
who is not known to be a nasib or enemy of the sect of is a true 

Aly : and if the executor, supposing a slave to be a true gu^h jm ' 

believer, should emancipate him, and it should afterwards one must 

appear that the slave is the reverse of this, the pious fo/emln- 

intention of the testator is notwithstanding eflfectual with cipation. 
regard to him. 

Fourthly. If a person should bequeath a specific sum Where a 

for the emancipation of a slave, and none can be found at norbe**^ 

that price, it is not incumbent on the heirs to make any found im- 

purchase, but they may wait till one can be found at the ^^th^ 

specified price ; or if they can find one at a less price, they beirs are 

should purchase and emancipate him, and bestow on him ^o wait, 
the remainder of the sum. 
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Digitized by VjOOQ IC 



244 



WILLS. 



CHAPTER V. 



OF THE MOOSA-LUHO OR LEGATEE. 



He most 
be in 
existence 
at the 
time 
of the 
bequest. 



Legacies 
to stran- 
gers, 
heirs, or 
eimme€$ 
valid; 



bat not to 

hostile 

infidels. 

Legacies 
to the 
slaves of 
others 
invalid. 

Otherwise 
to one's 
own 
slaves. 



It is an indispensable condition that the legatee be in 
existence at the time of the bequest, and if he should not 
be then alive the legacy is not valid, in the same way as a 
legacy to a person deceased, or to one supposed to be alive 
but who afterwards proves to have been dead at the time 
of the bequest. In like manner, if one should make a 
bequest in favour of a foetus hereafter to be conceived by 
a particular woman, or "to whomsoever may hereafter 
be found of the children of such a man," the bequest is 
altogether null and void. 

A legacy is valid whether it be in fevour of a stranger, 
or an heir, or a zimmee^ though he be a stranger. Some 
doctors, however, have maintained the last, or legacies by 
a Moohummudan to a zimmee^ to be absolutely unlawful, 
while others have restricted their legality to cases where 
the legatee is a consanguineous relative of the deceased. 
But the first doctrine, or that which sanctions the legacy 
without any qualification, is the most approved. With 
regard, again, to legacies in favour of Huriihees or hostile 
Infidels, there is some doubt ; but according to the most 
authentic traditions they are forbidden and null. 

Bequests in favour of the absolute slave of a stran- 
ger, and of his mooduf'hur, oom-i-vnlud, and provisional 
vioolatuh, or one who has not paid any part of the 
stipulated ransom, are all equally invalid, even thongh 
sanctioned by the master. But legacies in favour of the 
testator s own slave, luooduhhur, mookatuh^ and oomri^wuLud 
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are all valid, provided that they do not exceed a third of 
his estate. Should the legacy to the slave be equivalent 
to his value, he is forthwith emancipated, and the amount 
bequeathed reverts to the heirs. Should it exceed his 
value, the slave himself is entitled to the balance; and, 
upon the other hand, should it fall short of his value, the 
slave must make up the difference by working for the heirs 
till his full value is completed, unless his value should be 
double the amount bequeathed, in which case the legacy is 
void. Some lawyers, however, consider that it is still valid, 
and that the slave must work out the difference whatever 
it may be ; and this opinion is the most entitled to appro- 
bation. 

When a person who is in debt directs by will the Effect of a 

emancipation of his slave, and the value of the slave is ^^ectioQ 
■*" ' to emanci'* 

twice the amount of the debt, the slave is emancipated, but pate a 

must labour for five-sixths of his value ; but if the value ^^^® ^^^ 
of the slave is less than the debt the legacy is void. The testator is 
reason is that debts taking precedence of legacies must be ^^ 
first discharged, and it is only out of a third of what 
remains of the estate that the emancipation can take effect. 
It is otherwise in the case of a gratuitous emancipation 
by a master on his deathbed, when the law is as before 
mentioned, on the ground of an express decision recorded 
by Abd-oor-Ruhman as of the Imdm Jdfer Sddik, on whom 
be peace. 

K a person makes a bequest in favour of the absolute Bequest 
or unconditional mookatub of another, and the mookatvh ^^^q" 
has already paid a part of his ransom, he is entitled to as has paid 
much of his legacy as is equal to the amount of the JJJ^m.'* 
ransom so discharged. And when a person makes a Question 
bequest to his own oowni-wvlud^ the legacy is valid, as as to a 
already mentioned, to the extent of a third of the estate. one»g own 
But whether her emancipation is to be put to the account oom-i- 
of the legacy, or to the share of her son in the testator's whether it 
estate, is a question that admits of different solutions, ^®*^.^ 
some saying that she is to be emancipated out of the child's towards 
share and to have her legacy besides, while others argue ^®^ ©man- 
that she is to be emancipated out of the legacy because or to be 
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paid to 
her. 

A legacy 
to several 
persons to 
be equally 
divided 
among 
them, 
without 
regard 
to sex, 
though 
they 

should be 
■ the testa- 
tor's chil- 
dren. 



Bequest to 
kindred, 
how inter- 
preted; 



to kowm; 
aJd'heU; 
oiheerdh; 
jeeran. 



A bequest 
to a foetus 
valid if it 
is bom 
alive. 



there is no inheritance according to law ontil after pay- 
ment of legacies. 

When a legacy is bequeathed to several persons abso- 
lutely, it is to be construed as divisible equally among 
them. Thus, if a person should make a bequest to his 
children, some of whom are males and some females, they all 
take alike. So also in the case of a legacy to his uncles and 
aunts, whether paternal or maternal. In like manner if the 
legacy were both to his maternal and paternal uncles, they 
would all take equally according to the most valid doctrine, 
though there is a tradition the other way, which, however, 
is rejected as unauthentic. On the other hand, should the 
testator make a distinct allotment of shares to each, giving 
more to some than to others, his directions must be strictly 
followed. 

If a person should ma]^e a bequest to his kindred 
(zuvee hurabut)^ it is to be understood as intended for all 
known to be of his race (niisich) or of the same paternal 
descent. Some writers have said that it includes all 
those who are related to him through his most remote 
progenitors, both father and mother, who professed the faith 
of Islam ; but this opinion is destitute of any testimony in 
its support. If, again, the bequest be to his kotvm or nation, 
it includes all those who speak the same language ; and if 
to the people of his house (ald-beit) it includes his children, 
father and paternal grandfather. Further, if he say to his 
asheerah (family), the nearest only of his nusub are to be 
understood as included in the bequest. 

If a person make a bequest to his neighbours (Jeeran\ 
it includes, according to some doctors, all those whose 
houses are within forty cubits (ziraas) of his in every direc- 
tion. But there is another opinion which is far fetched 
and unreasonable, that extends it to the occupants of 
forty houses one ither side of his.* 

A bequest to a foetus in the womb actually eidstent is 
valid as already described, but it requires that the child be 
produced alive, and if it is still-bom the bequest is void. 



See ante, p. 216. 
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While if it ifl bom alive, thougli it should die immediately 
after, the legacy descends to its heirs. 

When a Mooslim has made a bequest to beggars (fukeer) Bequest to 

it is payable only to those of his own religion; and in like be^pUed 

manner if the testator be an infidel, such a bequest is to those of 

payable only to those of his own persuasion. ' religion* 

In all cases of bequest where the legatee happens to die Legacy 

before the testator, some doctors are of opinion that the i^^^ 

legacy is void ; but others have maintained that, although death of 

if the testator should retract the bequest it would be null, ^^rding 

whether the retractation take place before or after the death to the best 

of the legatee, yet if there is no retractation the legacy he^M^eft 

descends to the heirs of the legatee. This of the two beira. 
reports is the most authentic and approved. If, however, 
the legatee should leave no heirs the legacy reverts to 
those of the testator.* 

If a person should say, " Give such an one such a sum," When a 

without specifying any purpose, it must be given to the ^'^^ 

legatee, who may dispose of it without restriction in any to be i^ 

way he pleases. If again the testator should direct it to L^ic^JJ^ 

be expended in the way of God (subeel aUahi), the bequest way, tes- 

must be applied in some way in which reward is promised ^Jons 

in a ftiture state ; but according to some, exclusively in holy m^ be 

warfare. The first opinion, however, appears to be better ol^yeX 
founded. 

A bequest in favour of one's kindred is highly proper Beqaest to 

whether they be his heirs or not; and when a person J^^^^^ 

bequeaths a legacy to his akruh, or nearest of kin, it is to be construed, 
regulated by the rules of inheritance, and nothing is to be 
given to a remote heir while there is a nearer in existence. 

* See 2)., p. 614, note ', where it is inferred *' that the death of the 
legatee before the testator would occasion a lapse of the legacy." 
The inference is founded on death being a substitute for acceptance, 
which, according to the Hani/ites, ** must be after the testator's death/' 
But according to the Sheeahs, it may be in his lifetime. — Ante, p. 220. 
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CHAPTER VI. 

OF EXECUTORS.* 

Most be It is requisite that an Executor should be a person of 

MooilifM. understanding and a Mooslim^ as also, according to some 

Query doctors, that he be an adil or just person, because a fcmk 

whether qj. profligate is unworthy of trust. Others again consider 

also be that this is unnecessary because all Mooslims are trust- 

just at the worthy, and may accordingly be agents and depositaries, and 

appoint- also because the appointment of an executor is dependent on 

ment. ^j^^ devise of the testator, and is established by it. Yet if one 

If they ^^^ ^^ ^^ ^^ i°®* ** ^® ^™® ^^ ^^ appointment should 
subse- prove to be fasiJc after the death of the testator, we may say 
prove to ^** *^® appointment is nullified, for the confidence placed 
he/asik or in him by the testator was founded on a belief of his probity, 
they^^y* ^^^ would have been withdrawn on its decline ; the judge 

be remov- should therefore remove him and appoint another in his 
ed by the , ^^ 

judge. place. 

A slave I* i^ °^^ lawful to appoint a slave as an executor without 

cannot be the consent of his master, nor a minor singly, though he 

an execu- ^^^7 b® validly joined with an adult in the ofSce ; but even, 

tor, nor a in that case he cannot interfere with the management of the 

singly. deceased's estate until he has attained to puberty. When 

two persons are appointed executors, one of whom is a 

minor and the other adult, the adult executor may act alone 

until the minor has arrived at puberty, but when that 

happens the adult executor can no longer act singly. If, 

however, the minor should die, or on attaining to puberty 

should prove to be of unsound judgment, the other may 

" Awneeah, pi. of Wusee, 
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continue to act singly, and the judge cannot in this case 
force an associate on him, because there is still an executor 
to the deceased, appointed by himself. Farther, whatever 
may have been done by the adult executor during the 
minority of the other cannot be undone by the latter on his 
attaining to puberty, unless contrary to the nature and 
object of the trust. 

An infidel cannot be lawfully appointed executor to a An infidel 
Mooslirrij even though he be his relation by blood ; but an ^^y ^ 
infidel may be the executor to one like himself. Further, to an- 
a woman may be legally appointed an executrix when found ^*^^®^- 
in possession of the qualities and conditions requisite for ^^^^^^ 
the office. appointed. 

When two persons have been appointed in general joint ex- 
terms, or with an express condition that they are to act ^^^^^^^ 
..' «, ^ .1.11 1 cannot act 

jointly, one of them cannot act smgly without the other, singly, 

and if either of them should persist in doing so, none of 

his acts are lawfiil except such as are positively incumbent 

or necessary, as for instance the providing of clothes and 

food for the young children of the testator. Further, 

it belongs to the judge to compel them to act jointly, and 

if that be impracticable, he may appoint others in the stead 

of both. Further, should they make a partition of the 

property between themselves for the purpose of separate 

management, that also is unlawful ; and if one of them 

should fall sick or become incapable of performing the 

duties of the office, the judge must appoint an associate to 

the other who is competent ; whereas if one of them should 

die or become profligate, the judge has no such power, and 

the remaining executor is empowered to act singly,^ the except in 

judee havinff no authority while there is an executor of the t^ecaseof 
T T . 1 mi . . 1 survivor- 

deceased survivmg and competent to act. This point, how- ship, 

ever, is open to some doubt and difficulty. K the testator 

has made it a condition that the executors are to act or under 

jointly and separately, the intromissions of each singly are ^^OTitv 

in that case quite lawful. They may also lawfully divide by the 

testator. 

^ According to the Hanifites, the interposition of the judge seems 
necessary. — 2)., p. 671. 
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the property between them and each take upon him the 
management of a part, in the same way as they might have 
acted separately before the partition. 
An execu- An executor may lawftilly reject his office while the 
refi^^L *^stator is alive, provided that he is duly informed of the 
accept the rejection ; but if the testator should die before the rejection, 
^* or after it without the information having reached him, no 
effect can be given to the rejection, and it is incumbent on 
the executor to take upon him the duties of the office.' 
To an in- If an executor is indapable of discharging the duties of 

exSjutOT^ his office the judge may appoint an assistant to him ; but 
an assist- if he is guilty of fraud he must be displaced and another 
be a^-*^ appointed in his room. 

pointed. An executor is an ameen or trustee, and therefore not 

Executor responsible for any loss or destruction of the deceased's 
sponsible property, unless occasioned by his departure from the 
except for conditions or rules of his office, or by some personal 
neglect. And if he be a creditor of the deceased, he may 
and may lawfully pay himself out of the property in his hands, 
self S^™ without the order of a judge when he has no proof of the 
creditor debt. According to some lawyers he may do so absolutely^ 
^cefLed- ^^^^ ^^ ^^ *'^ cases without a judge's order. But whether 
and even he Can purchase the deceased's property from himself on 
2?J^pj^® his own account is a question that admits of some doubt, 
perty at a though, according to the most approved doctrine, he may 
3 pnce. jj^^f^Uy ^Q gQ ^^ ^ jjjgij valuation. 

But can- When an executor has his testator's authority for 

A^^itnA bequeathing the management of the estate at his own 

volve bis death, he may lawfully do so by general agreement. But 

authority whether he can do so when the testator has neither 

on another 

unless authorized nor forbidden such appointment, is a question 

edb*^^ on which there are different opinions.* Of these the 

testator ; opinion which forbids such exercise of power on his part is 

and the that which is most approved. Accordingly in such case 

^^nli^^ at his death the superintendence of the original testator's 



original 



' I think some previous acceptance is implied. See ante, p. 229f 
and 2>., p. 666. 

* He can, according to the Hanifites, without any difference of 
opinion. — 2)., p. 672. 
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estate devolves upon the judge. In like manner, if a estate 
person should die without appointing an executor, the tbsTiSee' 
superintendence and care of his estate belongs to the 
judge. And if there is no judge present on the spot, any- 
true believer in whom confidence can be placed may law- 
fully assume the care and management of the estate. But 
on this point there is room for doubt and difference of 
opinion. 

If a person whose father is alive should appoint a Agoar- 
stranger his executor to superintend the property of his ^^^^ t^p- 
son the appointment is not valid, and the power over the pointed by 
orphan belongs to his grandfather, to the exclusion of the ^ his son 
father's executor. But some doctors are of opinion that when the 
the nomination by the father is valid to the extent of a ^^er is 
third of his property, and for the discharge of all rights or alive, 
claims upon his estate. 

When a person has appointed an executor for the Limited 
superintendence of one particular matter, his power is l^^ ^^' 
restricted to that specific object, and any other intromis- 
sions by him with the estate are unlawful ; an executor 
being in this respect exactly like an agent who is strictly 
confined to the bounds of his commission. 

Miscellaneous Cases, 

First, The qualifications required in an executor have Qualifica- 
reference to the time of his appointment. Some lawyers, exeSuor^ 
however, maintain that they should be referred to the have re- 
death of the testator, and that, accordingly, if a youth ^h^ti^e ^ 
should be appointed an executor and become adult before of his ap- 
his death the appointment is valid ; and in like manner as ^ent." 
to the conditions of freedom and understanding. But the 
former doctrine is the most generally approved. 

Second, The appointment of an executor or guardian A testa- 
te every one over whom the testator has control is valid, as ^^^^^ 
for example a child how low soever in descent, provided may be 
that he is of tender age or a minor. But if a person ^^^qhq 
should nominate an executor for his children who are over 
adult and of sound understanding, the nomination is of deceased ^ 

no value and cannot be sustained. And even though the has con- 

^ trol. 
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appointment should be for the Superintendence of property 
which the testator himself has left to the parties, the exe- 
cutor has no right to intromit with it, not to the extent 
even of a third. He may, however, lawfully separate from 
it what lawfully belongs of right to the deceased, that is, 
enough for the discharge of his debts and alms. 
Superin- Third, It is lawful for every one who has the superin- 

aiTor-^ ^ tendence of the property of an orphan to take from it the 
phan's ordinary hire or recompense due for his trouble. Some 
^yde^ doctors are of opinion that he is limited to what may be 
duct his suflScient for his expenses ; while others maintain that he 
expenses. ^^^ ^^^ ^^^ (that is, hire and expenses). But the first 
opinion is the most approved.* 

^ That is, I suppose, hire only, as including expenses. 
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CHAPTER VII. 
Appendages. 

These are of two kinds, the first of which comprehends 
the following cases. 

First When a person has bequeathed to a stranger Bequest of 
the like of his son's portion, having only one child, this is *^® like of 
in fact a partition of his estate between them, and the portion, 
legatee is entitled to a half of it, unless the heir refuses his 
consent to the full bequest, in which case the legatee's in- 
terest is reduced to a third. If, again, the testator has two 
sons, the legacy is a third of the estate ; and if three, it is a 
fourth. The general rule is that the legatee be added to 
the other heirs and treated as one of them, if they are all 
entitled to share equally in the inheritance ; while if their 
shares differ, some being more and some less, he ranks with 
the weakest of them, or the one whose share is the least, 
unless the testator has expressly said that his share is to be 
eqnal to that of the highest,' in which case effect must be 
given to the terms of the bequest. Further, if the testator The like 
should have said " like the share of my daughter," the ^l^h- 
legatee, according to us, is entitled to a half when there is ter's when 
no other heir besides the daughter ; but his share is reduced no^othCT 
to a third if she refuses her consent to the full legacy, heirs, 
because, according to our doctrine,^ daughters inherit the 
whole estate to the exclusion of the astibah or residuaries, 
and the legatee thus becomes like a third daughter. 

If a person having three half-sisters by the mother. The like of 

one of his 

^ Or like some one's in particular, as in the case of the son's 
portion. 

' As opposed to that of the Hanifites. 
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heirs, 
when he 
has left 
only half- 
brothers 
and half- 
sisters. 



The like 
of a 

daughter's 
when he 
has left 
one and a 
widow. 



The like of 
one of 
them 
when he 
has left 
four wives 
and a 
daughter. 



Bequest of 
his child*s 
portion ; 



of the like 
to the 
share of a 
son who 
after be- 
comes a 
parricide ; 



and three half-brothers by the father, should bequeath to 
a stranger the like of the portion of one of his heirs, the 
legatee is to be treated as one of the sisters, and so to receive 
one share out of ten parts into which the estate must be 
divided, while the half-sisters take three, and the half- 
brothers the remaining six, conformably to the rules of 
intestate succession. If, again, the testator having a wife 
and daughter bequeaths "the like of the share of my 
daughter," and the heirs assent, the legatee is entitled to 
seven parts of the estate, the daughter to as many, and the 
wife to two, the whole being divisible in such a case into 
sixteen portions. Nevertheless, it would be more proper to 
say in this case that the wife is entitled to no more than one 
part out of fifteen, that being the number of shares into 
which the estate should be divided.^ If, again, a person 
having four wives and a daughter should say " like the share 
of one of them," the division of the estate would be into 
thirty-two portions, whereof an eighth or four shares would 
be equally divided among the wives, the legatee would take 
one share like one of them, and the remaining twenty- 
seven would pass to the daughter. Yet if we were to say 
in this case that the division should b^ into thirty-three 
shares, it would be more agreeable to the general principles 
of law. 

Second, If a person should bequeath to a stranger "the 
portion of his child," the bequest according to some is void, 
because it is a bequest of what belongs to another ;* but it 
is more agreeable to principle to say that the bequest is 
valid, and should be construed in the same way as if it were 
the like to his share. If, again, the testator, having a son 
who afterwards becomes his murderer, should bequeath the 
like to his share, here, though some say that the bequest is 
valid, yet it is more in conformity with the principles of law 
to say that it is invalid. 



• The original division being into eight parts, of which one is to 
the wife and seven to the daughter, a " like to the bhare of my 
daughter ** is seven, and 7 + 7 + 1 = 16. 

^ The Hanifites appear to be of thb opinion. — 2)., p. 620. 
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Third. When a person has bequeathed the double of of the 
his child's portion, the legatee has two equivalents of the hS^^^^^g 
portion ; and if he were to say zodfan (in the dual) or two portion, 
doubles of it, the legatee would have an equivalent to four 
portions, but only to three according to some whose opinion 
is preferred as being more certain : and the same is the law 
when the testator has used the expression zodf-i^-zodfy or 
double of the double of his portion. 

Fourth, When a pers(m whose property is scattered Bequest to 
about in different places has bequeathed a third of it to the Mo^i^y^ 
poor it is lawful to apply whatever is found in the city to the at differ- 
poor of the place ; and even the whole of it may be lawfully ^ow^to be* 
expended on the poor of the testator's city, and on those of dispowd 
them who are on the spot, without following or searching for ^ 
any who are absent. The number of those who are to share 
in the gift must, however, be three or more, by reason of the 
testator's expression being in the plural, according to the 
best authority. In like manner, if he should say, " Eman- 
cipate slaves," in the plural, it is incumbent on the executor 
to emancipate at least three, unless a third of the testator's 
estate should fall short of the object. 

Fifth. When a person has bequeathed a slave to one. Bequest of 
and the whole of the remainder of the third of his estate meana^one 
to another, and the slave becomes defective previous to his that is not 
delivery to the legatee, the other legatee is entitled only to ©d. 
the balance of the third, after deducting the value of the 
slave, if supposed to be perfect or without defect ; because 
the testator evidently intended a perfect slave and the 
balance, as the subjects of his respective legacies. In like 
manner, should the slave die before the testator, though the 
first legacy is necessarily annulled, the second legatee is 
entitled to no more than the balance of the third after 
deducting the value of the slave, as if the slave were still 
alive and in good condition ; and if such value should 
amount to a third of the testator's estate, the second 
legacy would also be annulled. 

Sixth, When a person has bequeathed his slave to the A slave 
slave's own son, who accepts the bequest on his deathbed, ed^t^^s 
the slave is emancipated as against the whole property of own son. 
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and ac- 
cepted on 
deathbed, 
is emanci- 
pated as 
against 
the whole 
of his pro- 
perty. 

Bequest of 
a mansion 
Which 
falls down 
before the 
testator's 
death. 

Joint be- 
quest to 
an indi- 
vidual and 
to the 
poor. 

Acts on 
deathbed. 
Such as 
are not to 
take effect 
immedi- 
ately are 
to be 

treated as 
legacies. 



Such as 
are to take 
effect im- 
mediate- 
ly, differ- 
ence of 
opinion 
regarding 
them. 



Death, 
illness. 



the legatee, according to all our doctors, without any re- 
ference to the value of the slave coming within a third 
of it, for this necessarily refers only to what a testator 
bequeaths out of his own property, and here the father 
becoming the property of the son by his acceptance of the 
legacy, his emancipation immediately follows as a necessary 
consequence. 

Seventh, When a person has bequeathed a mansion 
which falls down and is levelled to the ground before the 
testator's death, the legacy is void because the name of 
mansion (dar) is no longer applicable to it. But this is 
liable to doubt. 

Eighth. When the testator, has said, " Give Zeid and 
the poor such a sum," Zeid, according to some doctors, is 
entitled to a half, but, according to others, only a fourth. 
But the first doctrine is the best supported. 

The second kind of appendages relates to disposals of 
property by a sick person, or on deathbed. These are of 
two descriptions — or such as are deferred or not to take 
effect till after the testator's decease, and such as take effect 
immediately. The first are to be treated in every respect 
as legacies according to the unanimous consent of our 
doctors, and like the acts of a person in health which 
are done with reference to his death, so as not to take 
effect till after it. 

The second description of acts, or such as are of imme- 
diate operation, like muhohai or connivance at loss in con- 
tracts of exchange, and gift, appropriation and emancipa- 
tion. These are good according to some of our doctors as 
against the whole of the maker's property, and according to 
others only as against a third.* Both opinions, however, 
agree in this, that if he should recover from his sickness 
they are valid against himself and against his heirs ; and 
the difference of opinion is only when he dies of the same 
disease. 

Here it is necessary to note the diseases which restrain 



^ This is the opinion of the Hanifites. 
and640< 



See D., pp. 542, 601, 
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4 man from disposing of more than a third of his property. 
Upon this point, then, we may say that every disease which Danger- 
is usually accompanied with apprehension of death, is °^"^" 
said to be dangerous, such as hectic fever, consumption, 
haemorrhage, bilious or bloody swellings, fetid purgings, 
and such as are mixed with oleaginous matter or black 
excrement, and the like. Diseases, again, from which there Diseases 
is usually recovery have no other effect on a man's disposal °{Jy^^" 
of his property than if he were in a state of health, such as con- 
temporary fever, headache whether with continued augmen- ®* ®^®^' 
tation or not, ophthalmia, and a tubercle on the tongue. 
Diseases, again, which admit of being classed as either, Dubious, 
that is as dangerous and undangerous, are putrid fever, 
diarrhoea, and phlegmatic swelling. It were, however, General 
better to ascribe the eflfect under consideration to all ^"^®" 
diseases which are in fact accompanied with or terminate 
in death, whether they are customarily dangerous or not. 
But occasions of actual conflict in war, or of childbirth in 
women, or of storms at sea, have not the effect alluded to, 
namely, that of impairing a person's power to dispose of 
his property, because, in point of fact, the term disease is 
quite inapplicable to them. 

Here some miscellaneous cases present themselves for 
consideration. 

First When a person in sickness has made a gift and Gratu- 
also entered into a muhabat transaction, and the third of q^^^^^^ 
hifl property suffices for both purposes, there is no question bed take 
that effect is to be given to both. But if it should fall ^^fn^^^ 
short, the first act of the deceased is entitled to a preference, priority. 
and so on as to the others in succession, until the third is 
exhausted, when the deficiency falls solely upon the last. 

Second. When a gift of immediate operation, and one But pre- 
whose effect is postponed or suspended, are entered into at J^n^^ 
the same time, a preference is to be given to the former, those of 
effect being also given to the latter if the third of the estate ^L^" 
is sufficient for both purposes ; but if not, the latter is operation 
valid so far as the third will bear, and void as to the ^^^e*^^ 
remainder. deferred. 

Third, When a sick person having no more than a Inam?*- 

Jiabat of 
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grain on TcooTT of grain of some kind, of the valae of six deenars^ 
wlTere^the ^®^^^ ^^ ^^^ ^ Icoorr of inferior grain of the value of three 
loss ex- deenars, the loss by the muhabat is a half of his whole 
thfrd of estate, whereas all that he can lawfully dispose of is no 
the estate, more than a third, and the purchaser should accordingly 
^^ ® restore a sixth to the heirs, but that would be uflurious, 
and in order to make a valid transaction, it is necessary 
that he should give back to the heirs one-third of their 
good koorr^ and that they should give back to him on©* 
third of his inferior koorr ; there will thus remain with the 
heirs two-thirds of the koorr, or two deena/rs in value, and 
with the purchaser two-thirds of a koorr , or four deenars in 
value, which will only be an excess of two deenars or one- 
third of six (the whole estate), which is just the amount 
which the seller could lawfully dispose of in his last 
illness. 

Fourth. If a sick person should sell a slave of the 
value of two hundred for one hundred, and afterwards 
recover of his disease, the contract is necessarily binding. 
But if he should die, and the heirs refuse to ratify the 
how to be sale, it is valid so far as a half of the slave is opposed to 
between what he actually paid, and that is three parts out of six, 
the pur- and the muhabat is good as to two-sixths, or one-third of the 
and the s^> ^^^ these together amount to five-sixths of the slave, 

heirs when to which extent, then, the sale is valid, and void only as to 
they re- .... 

the remaining one-sixth, which therefore must be returned 

to the heirs. The purchaser, however, has an option, and 

may cancel the sale on account of the partial invalidity of 

the bargain, or abide by it ; but should he adopt the latter 

alternative and ofier the heirs a compensation for a sixth 

of the slave, they also have an option either to reject or 

accept, their right being involved in the substance or 

person of the slave. 

Fifth, When a person in his mortal sickness has 

emancipated a female slave, married and consummated 

with her, the emancipation and the contract are both valid, 

and the widow is entitled to succeed as an heir to her 

husband, if her value is within a third of his estate. But 

if her value exceeds the third there is the same diflTerence 
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of opinion with respect to all three, that is, the eman- 
cipation, marriage, and right of inheritance, as has been 
already described regarding the immediate acts of a person 
on deathbed.^ 

Sixth, If a sick person should emancipate his female But if her 
slave whose value amounts to a third of his property, ^"^jj^g 
many her at a dower equal to another third of his pro- to a third 
perty, consummate his nuptials with her, and then die, ^f^ ^^^ 
the marriage is valid, but the specified dower is void, be- specified 
cause it is in excess of the third. The widow, however, is ^^^^ ^ 
entitled to her share as an heir according to the ordinary 
rules of inheritance. And some doctors are of opinion 
that she is farther entitled to the muhr-i-misly or proper 
dower. On this point, however, there is room for doubt. 
Others again maintain her right to the whole, or emanci- 
pation, marriage, and dower. 

« See anUj p. 266. 
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OP PXTRAIZ, OR INHERITANCE. 



CHAPTER I. 
introductory. 

Section First. 

CatLsea of Inheritance, 

The right to inheritance is founded on nusub or con Two 
sanguinity, and on suhib or special connection. Under ^^^J^ 
nusub are comprehended three classes or series of persons : ance : 
Firstj the parents, and the children how low soever. JVusub or 
Second^ the brethren and their children, how low soever, guinity ; 
and the grandparents, how high soever. And thirds the ** 

maternal and paternal uncles and aunts. Subid) is of two Subub or 
kinds: zowjeeut, or the relation between husband and special 
wife ; and wula, or dominion — of which there are three tion. 
descriptions: the vmla of emancipation, the wula of 
responsibility for offences, and the wula of Imamut, or 
headship of the Mussulman community. 

Heirs may be divided into three classes. First, those Heirs 
who have no right except hj furz, or special appointment ^^<ied 
by law to a share in the deceased's estate ; second, those classes, 
whose right is sometimes by furz, and sometimes by 
kurabut, or kindred to the deceased ; third, those whose 
right is exclusively by hirabut} 

The first class comprehends the mother from among First 
those whose right is by nusub or consanguinity, and the ^^^*®* 

' The enumeration must not be considered as indicating any 
order of precedence. The third class, in fact, includes the son. 
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the whole 
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directly. 



husband and wife from among those whose title is by 
subub or special connection. The second class compre- 
hends the father and the daughter or daughters, the sister 
or sisters, and the kulalut of the mother, or those rela- 
tives who are connected through her only. The third 
class comprehends all other heirs besides those who are 
comprehended in the two first classes. 

When the heir is a person for whom no share has been 
appointed, and there is none to participate with him, that 
is, no other heir equal to him in degree, the whole inherit- 
st^d*^^^ ance is his, whether his right be by ntimb or by svbub. K 
alone take there is another associated with him, for whom also no 
share has been appointed, they take the inheritance between 
them. When associates in the succession differ in the 
channels through which they are connected with the 
deceased, each set (stirps) takes the portion of the person 
through whom they are connected with him ; as, for in- 
stance, when there are maternal and paternal uncles or 
aunts of the deceased, the former take the portion of a 
mother, which is a third, and the latter the portion of 
a father, which is two-thirds. 

When the heir is a zoo furz or sharer, he takes hia 
appointed portion as such ; and if he has no equal, that is, 
if there is no other heir in the same degree, he takes the 
surplus also by rvdd or reversionary right. Thus, when 
there is a daughter with a brother, or a sister with a 
paternal uncle, the daughter or sister takes first her ap- 
pointed portion, and the remainder then reverts to her 
because she is nearer to the deceased. 

It is to be observed that the surplus never reverts to a 
wife, and reverts to a husband only in the single case of 
there being no other heir than the Imdm, 

If the sharer has an equal in degree who is a sharer 
also, and the shares are not in excess of the whole estate, 
it is to be divided according to the shares ; and if there is 
any surplus it returns to them all by reversionary right, 
unless any of them is excluded by a hajib,^ or unless a 
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single one of them is entitled to the surplus by virtue of through 
his connection with the deceased. If there is a deficiency, cg^g^'s 
it falls upon the portion of the daughter or daughters, father. 
or those who are related by the father to the deceased, 
and not upon those whose relationship is only through the 
mother.* 

As examples of the first case, or that where the shares Examples. 
are not in excess of the whole estate, suppose that the 
deceased has left both parents, and two or more daughters, 
— or two children of his mother, that is, half-brothers or 
sisters on her side, with two full sisters or two half-sisters 
on the father's side — or a husband with a half-sister by 
the father. As an example of the second case, or that 
where there is a surplus, suppose that the deceased has 
left both parents and a daughter. And as an example of 
the third case, or that where there is a deficiency, suppose 
that the heirs are both parents, a husband and two daugh- 
ters, — or both parents, a husband and a daughter, — or a 
husband or wife and two children of the mother only, with 
two fiiU sisters or half-sisters on the father's side.* 

If the equal of the sharer is not himself a sharer, he A non- 
takes the whole of what remains after satisfying the shares ; ^^^a 
as in the case of both parents or one of them, and a son, shaier, 
— or a father with a husband or wife, — or a son with a ^hofesu^- 
husband or wife, — or a brother with a husband or wife. plus. 

Section Second. 

Impediments to Inheritance. 
mi • T • 1 Three im- 

The impediments to mheritance are three : — Infidelity, pediments 

Homicide, and Slavery.* ^^I"^"^' 

By infidelity as an impediment to inheritance is to infidelity. 

be understood everything that excludes the believers in 

' According to the Hanifites, it is distrihuted among all the sharers 
by what is called the Aid, or increase. — See M, L. I., p. 89, and 
2>., p. 713. 

* Illustrations of these cases wiD be found post— of the first at 
p. 395, of the second at p. 399, and of the third at p. 396. 

* According to the Hanifites, difference of religion generally, and 
difference of country, are impediments to inheritance. — M, X. Z, p. 21, 
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it from the title of Isldm, And no unbeliever, whether a 
subject or an alien, nor an apostate from the Moohummudan 
faith, can inherit to a Mooslim ; but a Mooslim may inherit 
to an original infidel or to an apostate ; and if an infidel 
should die leaving several heirs who are infidels and one 
heir who is a Mooslim, the whole inheritance would go to 
the Mooslim, though he were only an emancipator or a 
patron by responsibility,^ to the total exclusion of the infi- 
dels however near they might be by blood to the deceased. 
If, however, an infidel should have no heir whatever who is 
a Mooslim, another infidel may in that case inherit to him, 
provided that the deceased were an infidel by origin ; but 
if he were an apostate, the inheritance would devolve on the 
Imam upon failure of Mussulman heirs. According to one 
report the infidel heir would in that case also be entitled 
to inherit ; but the report is not considered authentic. 

If a believer has left only infidel heirs, they do not 
inherit his property, which goes to the Imdm upon failure 
of Mussulman heirs. If, however, an infidel should embrace 
the faith after his ancestor's death, previous to the partition 
of the property, he would be entitled to participate with 
those who are equal to him in degree, or be preferred to the 
whole inheritance if nearer to the deceased than the other 
heirs. But if the conversion does not take place till after 
the partition of the estate, or if there is only one other 
heir (when of course no partition would be required), the 
conversion of the infidel is of no avail, and he has no 
share in the inheritance ; except that in cases where there 
is no other heir than the Imdm, and an unbelieving heir 
embraces the faith, he is to be preferred to the Imdm 
according to a report by Ahoo Buseer. Some, however, 
have alleged that conversion only when previous to the 
transfer of the property to the public treasury confers a 
preferable title on the heir, and that after such transfer 
it confers no right whatever. While others, again, have 
denied his right in both cases, upon the ground that the 
Imdm ought properly to be considered the same as a single 



Bee potty p. 301. 
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heir. If the heir is a husband or wife, and there is another 
heir who is an infidel but embraces the faith of Ishhn, he is 
entitled to the surplus after payment of the share appointed 
to the husband or wife. Such at least is the prevalent 
opinion, but it is liable to some difficulty arising from the 
impossibility of making a partition in the case of the 
husband; and if therefore it were said that the convert 
participates with a widow only, and not with a husband, it 
would appear to be the most just decision, because in the 
case of the widow partition is possible as the convert has a 
preferable title to the Imdm, whereas a husband in virtue 
of his reversionary right becoming entitled to the surplus, 
there is no room for partition in his case, — which is like 
that of a believing daughter and an infidel father, or a 
believing sister and an infidel brother. 

Connected with this impediment of infidelity are the 
four following case^ : — 

First, K one of the parents of an infant be a believer, Constmc- 
the construction of law is in favour of the Islam of the infant, ^^onx>t law 
and if one of the parents of a child, both being infidels of a child 
at the time of its birth, should embrace the faith durincf ^^® ^^ 

WD08© 

its infancy, the rule of law is the same. If the child on parents is 

attaining to puberty should reject the faith, he is to be ^^^^^'^ 

treated rigorously and accounted an apostate tf he persist verted in 

in his rejection of it. i*^ ^^' 

*' fancy. 

Second. If a Christian should leave infant children, children 
and a brother's son and a sister's son who are believers, the of a 
estate must be divided between the believers, the brother's whoaT^ 
son taking two-thirds, and the sister's son one-third, but heirs are 
they must maintain the children of the deceased by con- must l^ 
tributions proportionate to their respective shares. If on main- 
attaining to puberty the children should profess the faith them in ^ 
of Islam, they have a preferable title to the inheritance, proportion 
according to a report of Malik Ibn Ayoon; but if they shares!^ 
make choice of infidelity, the property of the heirs is 
established in what they first inherited, and the children 
are entirely excluded. This decision, however, is not free 
from difficulty, because, in the first place, an infant is in 
the same situation as its parent in respect of infidelity; 
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and secondly, because a partition of property previons to 
an adoption of Islam precludes any future right to it. 

Third. Believers inherit to each other, though they 
belong to different sects ; and infidels inherit to infidels, 
though of different persuasions. 

Fourth, The property of an apostate who was by birth 
or parentage a believer, is to be divided amongst his heirs 
at the date of his apostasy ; and his wife also becomes 
immediately divided from him, and must observe an iddui 
as in the case of her husband*s death, whether he is imme- 
diately slain or continues to live; and he is not to be called 
on to repent. A woman, however, is not to be slain for 
her apostasy, but is to be imprisoned and scourged at the 
times of prayer, and her property is not to be divided until 
her actual death. With regard to a male apostate who 
was not by birth or parentage a believer, he is to be first 
called to repentance, and if he repent, well ; if not, he is 
then to be slain, but his property is not to be divided until 
his actual death, either naturally or by the hand of justice. 
The iddut of his wife, however, commences from the date 
of his change of religion ; and if he returns to the faith 
before the expiration of the iddut he has still a preferable 
right to her ; but if the iddut has once expired his right is 
gone for ever, and he has no means of retaining her. 

By homicide as an impediment to inheritance is to be 
understood that a person who has slain another wilfully 
and unjustly is precluded from inheriting to him ; but if 
the deed has been done rightfully, it is no impediment. 
Homicide by mistake also is no legal bar to succession, 
according to the most prevalent doctrine,^ although Mofeed 
has, apparently with some propriety, excluded from the 
operation of this rule the deeut or fine to be paid in expia- 
tion of the deed, which the slayer is prevented fi-om in- 
heriting. This impediment applies equally to the father 
and the child, and all others connected with the deceased, 
whether by consanguinity or special connection ; and if 
there is no other heir besides the slayer, the inheritance 
must go to the public treasury. 

' It is, according to the Hanifites.— Jlf. L. L, p. 23, and D,, p. 007. 
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If a person should slay his father, and the parricide Child of a 
has a child, this child may inherit from the grandfather, ™ ^ ^^ 
should he leave no issue of his loins, for the crime of a barred 
father is no bar to the succession of his children ; but if ce^on^by 
the heir of the murderer be an infidel, they are both his 
excluded together, and the inheritance goes to the Imdm, crime • 
unless the infidel should embrace the faith, when he would unless an 
be entitled both to the inheritance and the quest of blood, ^^en the 
But upon this point there are the following cases : — ^^^u ^^ 

First. K a murdered person leave no other heir than jf^drnmAY 
the Imdm, he may either demand retaliation, or the expia- follow the 
tory fine with the consent of the murderer, but he is not b?TOd,^but 
at liberty to forgive the offence altogether. cannot 

Second. The fine of blood is considered by law as the p^^^Qf 
property of the person slain, and is subject to the payment blood is in 
of his debts and legacies, whether the homicide were inten- J^f^j^^ 
tional or murder, supposing the fine to be accepted, or by estate of 
mistake. ^^^- 

Third. All persons connected with the deceased, whether and may 
by consanguinity or special connection, may lawfully in- ^^^^'^^^^ 
herit the deeiit or fine of blood, except those connected heir ex- 
only throuffh the mother, with respect to whom there is a ^P* ^^^ ^ 
_. . . . connected 

difference of opinion. And a husband or wife does not only 

inherit the right of retaliation /or the murdered spouse ; ^^ ^® 

but if the right is commuted by mutual consent for the 

deeut or expiatory fine, they enjoy their appointed shares 

of the amount. 

The third impediment or slavery operates with respect Slavery 

to both the heir and the ancestor.® If therefore a person J^^*^*. 

should die leaving an heir who is free and another who is a the heir 

slave, the whole inheritance would so to the former, though ^^ ^^^ 

° ' ° ancestor. 

remote, to the exclusion of the latter, though near. But if 
the slave heir should have a child who is free, he is not 
debarred from the succession by the slavery of his parent. 
And, further, if there are two or more heirs, one of whom 
is a slave at the ancestor's death but is emancipated before 
the partition of the property, he is entitled to participate in 

® Motoroos, literally, inherited. 
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the succession if equal in degree to the others, or to take 

the whole alone if he is nearer to the deceased. But 

emancipation after partition confers no title to a share in 

inheritance. So, also, it is ineffectual when there is only 

one person who is entitled to the inheritance, and there is 

consequently no occasion for partition ; — in which case the 

slave gets nothing by his emancipation. 

When a When the deceased has left no other heir than a slave, 

slave is ^j^q slave is to be purchased out of the estate and then 

the sole , i,,, - i -, ^ 

heir he is emancipated, whereupon he becomes entitled to the residue, 

^^^ed"^t *^^ ^^® proprietor may be compelled to dispose of him. 

of the es- Should the property left by the deceased be inadequate to 

tate and ^.j^^ purchase, some doctors have said that the slave must be 

emanci- ^ ' 

pated, and ransomed to the extent of the property, and left to work 

to the ^^^ ^^* ^^^ remainder of his price by emancipatory labour, while 
residue. others have maintained that he is in no respect to be ran- 
somed, but that the whole property goes to the Inuhn ; and 
this opinion is better supported by traditionary authority. 
So, also, if the deceased have left two or more heirs who 
are slaves, and the share of each or of one of them should 
fall short of his value, none is to be ransomed, but the 
whole estate passes to the Imam. If, however, a slave is 
• partially emancipated, he is entitled to receive out of his 
share a part proportioned to the extent of his fi-eedom, 
while he is debarred from a portion proportioned to the 
extent of his slavery. The same rule is applicable to the 
person from whom an inheritance is derived ; and female 
slaves are considered by law in the same predicament with 
males. Upon these points two cases arise : — 
Slaves to First. It is universally agreed that parents are to be 

somed out ransomed out of the property of free children ; but with 
of pro- respect to the converse of this, or the ransom of children 
by their ^^* ^^ *^® estate left by their deceased parents, there is 
free chil- some doubt. The aflSrmative is, however, the better founded 
opinion. With regard to all others besides parents and 
children, whether they are to be ransomed or not, there 
is also a difference of opinion, but the negative of this 
proposition appears to be the more prevalent and is better 
founded. 



dren. 
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Second. An oomr-t-wuhid, or female slave who has borne An eom-i- 
a child to her master, has no claim to inherit from him. ^q Ji^aj^* 
So, also, neither has a moodvbbur, or person to whom free- in her ^ 
dom has been granted at the proprietor's death, though j^eri" 
he should happen to be in the predicament of heir to tance. 
his moodvbbir or person who has so granted him his 
freedom. And in like manner with respect to a mookon 
tub or person who has stipulated to pay a ransom for his 
liberty, whether the contract were conditional or absolute,^ 
provided that no part of the ransom has been paid. 

As appendages to the whole subject of impediments 
to inheritance the following cases present themselves for 
consideration : — 

First. LidUy or imprecation, has the effect of cutting zidn cuta 

off the nusub, or descent of a child. But if the child be ®^ ^^® . 

^ succession 

subsequently acknowledged by the husband, the connection of a child, 
between him and the child is so far restored that the child 
can inherit from him, though he cannot inherit from the 
child. 

Second, When a person is absent from his home or The pro- 
country, at so creat a distance as not to be known or heard P^^^ ®^ ^ 
. . . . . .an absent 

of, his property cannot be divided among his heirs until or missing 

his death is folly established, or until such a period shall P®'^^ ^ 

^ . cannot be 

have elapsed as to remove all probability of a person like divided 

him being still alive. His property may then be decreed J^^^ 

to his heirs who may be in existence at the time of the it may be 

decree. Some, however, have said that the division should 't^^* 

. . ably pre- 

be made after the expiration of ten years, while others have sumed 

denied the legality of the distribution altogether, directing ^^^® ^ 

that the property should be entrusted to the keeping of an 

heir in opulent circumstances. But the first opinion is to 

be preferred, as best founded in reason and justice. 

Third. K foetus^ or embryo in the womb, is entitled to kfcetm 

inherit if bom alive, but if still-bom it has no title to any Jl^^t^" 

• The distinction between the two kinds of Mookatubiit is, that 
in the one there is a condition that, on any failure in payment of the 
ranfiom, the mookatub shall revert to a state of absolute slavery ; and 
in the other, the contract contains merely the term, the ransom, and 
the intention. — Shurayaj p. 320. 
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portion ; whereas if bom alive, though death should ensue 
immediately after its birth, its share belongs to its own 
heirs. If miscarriage is produced by violence, regard is 
to be had to any motion which may be exhibited by the 
child, whether it be such as cannot proceed except from a 
living being, or is merely a quivering ^° of the limbs, which 
sometimes takes place involuntarily after death, and the 
child is to be pronounced as having been bom alive or dead 
accordingly. 

Fourth, When a person has died involved in debt to 
the full amount of his property, it is not to be transferred 
to his heir, but remains subject to the, same conditions as 
if it still belonged to him. If the debts should not absorb 
the whole of his estate, so much of it as is required for the 
payment of his debts remains subject to the same condi- 
tions, while the surplus is to be transferred to his heirs. 



Entire or 
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Entire — 
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excludes 
the more 
remote. 

Illustra- 
tions. 



Con- 
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Section Third. 

Exdiision from Inheritance. 

Exclusion is either from the whole inheritance or from 
a part of one's share. With regard to the first, the rule of 
law is that respect is to be paid to nearness of blood to the 
deceased. Thus the child of a child cannot inherit with a 
child whether male or female, in so much that there is no 
inheritance for a son's son, when there is only a daughter ; 
whilst, when there are several children's children toge- 
ther, the nearer of them always excludes the more remote. 
Further, a child excludes all persons who are related to 
the deceased through his parents, or one of them, — as bro- 
thers and sisters and their children, grandfathers and their 
parents, paternal and maternal uncles and aunts and their 
children ; and none can participate with children in the 
inheritance, except the immediate parents of the deceased 
and a husband or wife. 

Upon failure of parents and children of the deceased, 
brothers and grandfathers succeed, a brother excluding the 
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child of a brother, and when there are several generations 
together, in different degrees of descent, the nearer is 
always preferred to the more remote. Further, brothers 
and sisters and their children, however remote, exclude all 
those who are related through grandfathers — as paternal 
and maternal uncles and their children — but do not exclude 
the parents of these grandfathers, for a grandfather, how 
high soever, is always a grandfather, though when there 
are several generations together, in diflferent degrees of 
ascent, the lowest in descent, or nearest to the deceased, is 
always preferred to the more remote. 

Uncles, paternal or maternal, and their children, how CJon- 
low soever, exclude the paternal and maternal uncles of *^'^^®^- 
the father, and, in like manner, the children of the father's 
paternal or maternal uncles exclude the paternal and 
maternal uncles of the grandfather. 

Further, a person who is related to the deceased by the Fun kins- 
father only is excluded by one who is related to him by ^q^/^* 
both father and mother, provided they are equal in class half by 
and degree. ^ ^^^""^ 

Lastly, a relation by blood, however remote, excludes and any 
an emancipator ; and, in like manner, an emancipator, or ^^^^ re- 
his representative in the inheritance of the freedman, eludes an 
is preferred to the surety for offences, and the surety for emanci- 
offences is preferred to the Imdm. 

Partial exclusion, or the diminution of a share, is of Partial ex- 
two kinds : exclusion by a child, and exclusion by brothers ^^lusion. 
and sisters. A child, how low soever, and whether male a child 

or female, excludes the parents of the deceased from more f?<l"<^ 

. . , the shares 
than two-sixths of the estate, except in the case where, with of pa- 
one daughter or two or more daughters, there is only one ^^^^> 
parent ; and reduces the husband or wife from the highest husband 
to the lowest share appointed for them respectively. Here ^^j[®* 
it may be observed that there are three states in which a be in 
husband or wife may be with reference to the inheritance, gj^^ 
First, there may be a child in any degree of descent, and 
in that case the share of the husband is a fourth, and that 
of a wife an eighth. Second, there may be neither a child 
nor any descendant of a child, and then the husband's 
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share is a half, and the wife's a fourth ; and these shares 
can never be reduced by awl or increasing the divisor, 
as awl is not recognized by us. Thirdly, there may be 
neither an heir by blood nor any other by special connect 
tion, and in that event a husband has his half and the 
remainder by virtue of the return or reversionary right, 
while the widow is restricted to her fourth. Upon this 
point, however, there are three different opinions. Accord- 
ing to one of these, she takes the remainder by virtue of 
reversionary right ; according to another it never reverts to 
her ; while according to the third opinion, it reverts to her 
on failure, that is, during the absence of the Imdm,^^ but 
not if he is present. The right doctrine, however, is that 
it never reverts to her. 
Brothers With regard to exclusion by brothers and sisters, they 

^t rs prevent a mother's share from exceeding a sixth of the 
reduce the inheritance upon four conditions. 

^are^to a First That they consist of two or more males, or one 
sixth, male and two females, or four females, 
c^di-^''" /SecoTwZ. That they be neither infidels nor slaves. 

tions. Whether a murderer would exclude is liable to doubt ; but 

according to the most prevalent doctrine he would not. 
Third. That the father of the deceased be in existence. 
Fourth. That the brothers or sisters themselves be 
either of the full blood, that is, connected with the deceased 
by both parents, or be of the half blood on the father's side ; 
as also according to the best founded opinion, that they exist 
separate from the mother, not in her womb. Further, 
the children of brothers and sisters have no effect in 
excluding the mother or reducing her share ; nor of her- 
maphrodites have less than four any such effect, fix)m the 
possibility of their all being females. 

" " By all the followers of the twelve ImdmSy Imdm Muhud Y, their 
twelfth and last spiritual as well as temporal leader, is believed to be 
still living, but to have retired from human observation since his last 
appearance on earth.'' — Im. Z)., note p. 142. 
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Section Fourth. 
Shares and their CombiTiations, 

The shares are six in number : a half, a fourth, and Shares 
an eighth, two-thirds, one-third, and a sixth. A half is ^ygons 
the share of a husband when there is no child nor de- for whom 
scendant of a child how low soever, of a single daughter aHo^t^. 
and of a single sister of full blood, or of half on the father's 
side. A fourth is the share of a husband when there is 
a child or descendant of a child how low soever, and of 
a widow when there is none of these. And an eighth is the 
share of the widow when there is a child or descendant of 
a child how low soever.^* Two-thirds are the share of two 
or more daughters, and of two or more sisters of the full 
blood, or half blood on the father's side. A third is the 
share of the mother when there is no child nor descendant 
of a child, nor two brothers or sisters, to exclude or reduce 
her share in manner before mentioned, and of two or more 
children of the mother only, that is, half brothers or sisters 
of the deceased on the mother's side. And a sixth is the 
share of each one of the immediate parents of the deceased 
when he has left a child or descendant of a child how low 
soever ; and of his mother when he has left full brothers 
or sisters or half brothers or sisters on the father's side, 
the father himself being also in existence; and also the 
share of a single child of the mother only, that is a half 
brother of the deceased on her side, whether the child be 
male or female. 

Of the above-mentioned shares, some are susceptible Shares 
of combinations with others, and some are not. Thus, a ^^ ^^ 
half may be combined with its like, and with a fourth and not com- 
an eighth ; but it does not combine with two-thirds, on o^gr^/^ 
account of the nullity of the doctrine of the awl^ the 
deficiency in case of such a concurrence falling entirely 
on the two or more sisters, to the entire immunity of 

>' When there is more than one wife, the fourth or eighth, as the 
case may be, is divisihle among them equally. — Postf p. 294. 
PART n. T 
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the husband. The half may also be combined with a 
third and with a sixth. A fourth and an eighth do 
not combine ; but a fourth may be combined with two- 
thirds, one-third, and a sixth. An eighth combines 
with two-thirds and a sixth ; but does not combine 
with a third. A third does not combine with a sixth by 
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18 



Connected with this subject of shares and their com- 
bination, are the two following rules : — First, There is no 
room with us for succession by taaseeb or lineal right " so 
long as there is any right by fureezut or appointment of 
shares ; so that, when there is an equal in the case, but 
one who has himself no share, he takes the surplus after 
the others have had their portions, by virtue of kurabut, or 
nearness of relationship to the deceased. Thus, suppose 
that there are both parents and a husband or wife. Here, 
the mother has a third of the estate, the husband or wife 
his or her share, and the father^'^ the surplus ; and, if there 
were brothers also who would reduce the mother's share 
to a sixth (without deriving any benefit themselves), she 
would have that share, the husband a half, and the father 
the remainder. So also in the case of both parents, a 
son, and a husband, or of a husband and two half-brothers 
on the mother's side, and a full brother or sister, or half 
on the father's side. Further, if the lineal relative be 
remote, he has no portion in the inheritance, and the 
surplus reverts to the sharers, with exception of the 
husband and wife ; as, for instance, when there are both 
parents, or one of them and a daughter and a brother or 
paternal uncle. 

Secondly, The awl is null or not recognized with us. 
The occasion for it arises only in consequence pf conflict 
between the claim of a husband or wife with the claims of 
the other heirs, and in cases of that kind the loss falls 



'' For examples of the above combinations, see post, p. 382. 

^* That is, for the succession of Usvhat^ as such, according to 
the Ilanifites. 

^^ The father, though sometimes a sharer, is here only a resi- 
duary, his share being merged in the residue. 
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upon the father,'^ or the daughter or daughters, or a sister 
or sisters related by both parents, or on the father's side 
only, to the exception of those who are related only 
through the mother ; as, for instance, when the deceased 
has left a husband, both parents, and a daughter, or a 
husband, one parent, and two or more daughters, or a 
widow, both parents, and two daughters, or a husband 
with relatives on the mother's side, and a sister or sisters 
by father and mother or by the father only.*^ 

*^ So in the original ; but in pp. 263, 395, the deficiency is said to 
fall only on the daughters, or sisters by full or half-blood, without 
any mention of the father. 

" These cases will be found on p. 396. 
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CHAPTER II. 

OF INHERITANCE BY " NUSUB " OR CONSANGUINnY. 

This comprises three classes or series of persons. The 
first class comprehends the father and mother of the 
deceased and his children. 

If the father be alone, the whole property is his ; and 
if the mother be alone, a third of the property is hers in 
right of her share, and the remainder by virtue of the 
return or reversionary right. If the deceased has left both 
his parents and no children, his mother has a third, and 
his father the remainder. But if there are also brethren 
of the deceased, the share of the mother is reduced to a 
sixth, and the father has the remainder, while the brethren 
have nothing. 

If the son be alone, the whole property is his ; and if 
there are more sons than one, it is divided equally among 
them. If a daughter be alone, half the property is hers 
in right of her share, and the remainder by virtue of the 
return. If there are two or more daughters, they have 
two-thirds as their sharo, and the remainder by the return. 
When there are children of both sexes, the portion of each 
male is double that of a female. 

When parents are combined with children, or when 
one parent is combined with children, each parent or the 
single parent, as the case may be, has a sixth, and the 
children have the remainder equally if they are all males, 
and if there is a female or females among them, each male 
has the portions of two females. And if the deceased has 
left a husband or wife with parents and children, the 
husband or wife takes the lowest share appointed for them 
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respectively, and the parents in like manner, and the 
remainder goes to the children. When with the parents 
there is only one daughter, the parents have two-sixths, the 
daughter a half, and the remainder reverts to them all in 
fifths.* But if there be also brethren of the deceased on 
the father's side, the remainder reverts to the father and 
daughter in fourths.' If there is a husband with the 
parents and daughter, the husband takes the smallest 
share to which he is entitled ; so also do the parents, and 
the daughter has the remainder.' While, if for the hus- 
band we substitute a wife, each sharer takes his or her share, 
and the remainder reverts to the parents and daughter, 
to the exclusion of the wife. But if there were brethren, 
the remainder would revert to the daughter and the father 
in fourths.* If there is only one of the parents with a 
daughter, the property * belongs to them both in fourths ; 
and if there is a husband or wife with them, the surplus 
reverts to the daughter and the single parent, to the ex- 
clusion of the husband or wife. When there are two or 
more daughters, the parents have two-sixths, and the two 
or more daughters two-thirds equally divided among them. 
If to these we suppose a husband or wife to be added, he 
or she would take the lowest share appointed for them 
respectively, the parents would have two-sixths,- and the 
two or more daughters the remainder ; while, if there is 
only one parent, he or she would have a sixth, the two or 
more daughters have two-thirds, and the remainder reverts 
to them in fifths ; and if there were a husband also, the 
deficiency would fall on the two or more daughters. If 

' That 18, one-fifth of it to each parent, and three-fifths to the 
daughter. 

^ One to the father and three to the daughters, in proportion to 
their original shares. 

' Here there is a defieimcy of one-twelfth, which falls on the 
daughter. — See 071^0, p. 263. 

* Because brethren reduce the mother to a sixth.^See ant^, 
p. 272. 

* Arab. Mai, Here it matters not whether tfie whole property 
or the remainder be mentioned, for they are divisible in the same 
proportions. 
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again there were a widow, she would have her share, 
which would be an eighth, and the remainder would pass 
to the single parent and the daughters in fifths. But if 
there is a husband with both parents, he would have a 
half, the mother a third of the original estate, and the 
fistther the remainder ; while, if we suppose brethren to be 
added to these, the mother's share would be only a sixth, 
while the father would still have the remainder. If with 
both parents there is a widow, she has a fourth, the mother 
a third of the original, if there are no brethren, or a sixth 
if there are, and the father the remainder. 

Miscellaneous Cases. 

First When there are no immediate children of the 
deceased, the children of his children represent their own 
parents, dividing the property with the immediate parents 
of the deceased. It seems to have been once made a con- 
dition of the succession of children's children that there 
should be a failure of both the parents of the deceased ; 
but this opinion is now exploded, and has been abandoned. 
But children prevent the succession of every one connected 
with the deceased through them, and also of every one con- 
nected with him through his parents, as his brethren and 
their children, his grandparents and more remote ancestors, 
and his paternal and maternal uncles and their children. 
And all the descendants of the deceased are so arranged 
that the nearest to him is nearest also in succession to his 
property; so that one generation does not inherit with 
another that is nearer than it to the deceased, and each 
person inherits the portion of the person through whom 
he is connected with the deceased. Hence, the child, 
whether male or female, of a daughter inherits her portion 
(which is a half if she was alone or in conjunction with 
both parents), and the remainder reverts to such child in 
the same way as it would have done to her mother if she 
were alive ; and the child, whether male or female, of a 
son inherits the whole property if he was alone, and the 
surplus, after deducting the shares of other heirs, if there 
were any in conjunction with him, as, for instance. 
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parents, or one of them, and a husband or wife. If there 
are only children of a son and children of a daughter, the 
former take two-thirds of the property, and the latter one- 
third, according to the best-founded doctrine. And if the 
deceased should have left a husband or wife, he or she 
would take the lowest share appointed for them respect- 
ively, while of the remainder, a third would pass to the 
children of the daughter, and two-thirds to the children of 
the son. 

Second, In the division of a daughter's share among Children 
her children a male takes the portion of two females, in ^^u^jj^^j 
the same way as in the division of a son's share among his take in 
children. But it has been said that a daughter's children ^tf^of 
share her portion equally. This opinion, however, is now two shares 
abandoned. and ^e To 

Third. The following things are to be given to the a female, 
eldest child of the deceased out of his property, viz. his body P"mo- 
clothes, his ring, his sword and his Koran ; and he is liable how far 
for the payment or fulfilment of his unperformed prayers ^^^" 
and fasts. Among the conditions of his right to these 
things it is required that he be neither a prodigal, nor 
deficient in understanding according to the approved opi- 
nion, and that the deceased should have left some other 
property besides them ; for if he has not, the eldest child 
has no special right to them. And if the eldest child be 
a female, they are to be given to the eldest male. 

Fourth. The grandfather and grandmother have no Grand- 
right to any part of the deceased's estate when he is sur- J5^|^]t,Q 
vived by either of his immediate parents ; but it is proper maintain- 
and becoming that a sixth of the original property should ^he^g^^^g 
be bestowed on them when the parent's own portion exceeds of imme- 
that amount ; as for instance, when the deceased has left p^^ts. 
both parents, with a paternal and maternal grandfather 
and grandmother, his mother, having a third of the pro- 
perty, should bestow a half of her portion on his grand- 
fiither and grandmother equally, or if there is only one of 
them give the whole of the half to that one ; and the father 
having two-thirds should bestow a sixth of the original 
property on the grandfather and grandmother equally, or 
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if there is only one of them give the whole of the sixth to 
that one. If one of the parents should obtain only a sixth 
of the inheritance and no more, while the other obtains a 
sixth and something in excess of it, the duty of maintaining 
the grandparents falls upon the latter to the exclusion of 
the former. And, if the deceased has left both parents and 
brethren, the maintenance of the grandparents is incum- 
bent on the father alone and not on the mother ; while if 
the deceased is survived by both parents and a husband, 
the duty of maintaining the grandparents falls on the mo- 
ther exclusively of the father. The paternal grandfather 
and paternal grandmother have no claim to maintenance 
except in the case of the deceased being survived by his 
father, nor the maternal grandfather or maternal grand- 
mother any claim to maintenance except in the case of 
the deceased being survived by his mother. 

The second class of consanguineous heirs comprehends 
brethren and grandparents. 

When a full brother stands alone without any other 
heirs, he has the whole property. When there is another 
full brother or brothers with him, the property is equally 
divided amongst them. If among the brethren there is a 
female or females, each male takes two portions and each 
female one portion. If there is a full sister and no other 
heirs, she takes a half of the property as her share, and the 
remainder reverts to her by the return ; while if there are 
two or more full sisters alone, they take two-thirds of the 
property in the first instance, and the remainder reverts 
to them in like manner. 

When there are no full brothers or sisters, the half- 
brothers and sisters on the father's side come into their 
place. And the rule for them, when single or several, is 
the same as is applicable to the full brothers and sisters in 
like circumstances. No brother or sister on the father s 
side only .can inherit with a full brother or sister, by reason 
of the union of two causes of inheritance in the latter. 

When a child of the mother only, that is, a half-brother 
or sister of the deceased on her side, stands alone without 
any other heir, the child, whether male or female, takes a 
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sixth first, and then the remainder by the return ; and if 
there are two or more such children, they take a third 
equally divided among them, whether they be males or 
females, or males and females. 

K there are brethren of different kinds, those con- Full 
nected by the mother only take a sixth if there is only one oJ hal7°* 
such, or a third if there are two or more, the third being on the 
equally divided among them in that case ; and those con- gjde with 
nected by father and mother take two-thirds, whether half on 
there be one or more ; but if there is only one, and that therms side. 
one a female, she has a half of the two-thirds by appoint- 
ment, and the remainder by the return ; while if there are 
two or more, and they are females, they take two-thirds 
by appointment, and the surplus, if any,® by the return. 
Again, if those connected by the father be males, the 
remainder, afler satisfying the portions of those connected 
by the mother only, belongs to them equally; while if 
there are both males and females, the division among them 
is in the proportion of two shares to each male, and one 
share to each female. 

The grandfather when alone takes the whole property, Grand- 
whether he be on the father's or mother's side. So also P^^'^^s* 
the grandmother. And if there is a grandfather or grand- 
mother, or both, on the mother's side, together with a 
grandfather or grandmother, or both, on the father's side, 
those connected through the mother take a third in equal 
portions, and those connected by the father take two-thirds 
in the proportion of two parts to a male and one part to a 
female. 

When a maternal grandfather and grandmother, or one Grand- 
of them, is combined with half-brethren on the mother's ^^ 
side, the grandfather is as a brother and the grandmother brothers 
as a sister, and the mother's third is divided among them 
all equally. And in like manner, when a paternal grand- 
father and grandmother, or one of them, is combined with 
a sister, or two or more sisters, by father and mother, or 
by the father's side only, the grandfather is as the brother, 

^ As there would be with only one half-brother or sister. 
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and the grandmother as the sister, and the remainder, 
after satisfying the relatives connected by the mother, is 
divided among them in the proportion of two parts to the 
male for one part to the female. 

The husband and wife take the largest shares appointed 
for them respectively, when they are combined with bre- 
thren, whether the brethren agree or differ as to the side of 
their connection with the deceased ; those on the mother's 
side taking their appointed portions of the original estate, 
and the surplus passing to those connected by father and 
mother, or failing them, to those connected through the 
father only. The deficiency, if any, falls on the portions 
of the full brethren or of those connected only by the 
£Bkther ; as when the deceased has left a hbsband with a 
half-brother or sister on the mother's side, and a full 
sister ; and if there is a surplus, as when there is only 
one on the mother's side and a sister by both father and 
mother, the surplus goes to her alone. But if instead of a 
sister by both father and mother there were a sister by the 
father only, would she also have this special right to the 
surplus afler satisfying the shares ? The question has 
been answered in the affirmative, because the deficiency, 
if there is any, by reason of the contending claims of a 
husband or wife, falls upon her, and also by reason of 
what is reported fi^om Aboo Jaafer, on whom be peace, in 
the case of the son of a half-sister by the father and the 
son of a half-sister by the mother, in which he said, " A 
sixth to the son of the sister by the mother, and the 
remainder to the son of the sister by the father." But th^ 
report is weak, and it has also been maintained that 
the surplus should revert to those connected through the 
mother, and to the sister or sisters on the father's side, 
in fourths or fifths, as there may be one or more of them, 
on account of the equality of degree ; and this opinion is 
preferred. 

MisceUameous Cases. 

First, A grandfather though remote participates with 
brethren when there is none lower than him or nearer to 
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the deceased : but if there are grandfathers in different with 
degrees of ascent in combination with brethren, the lower ^^^^^ 
participate and the higher are excluded. there are 

Second. When the deceased has left a paternal grand- ™^^ 
father and grandmother of his father, and a maternal Great- 
grandfather and grandmother of his father, and the like grand- 
of his mother, her grandparents have a third of the pro- ^temal 
perty in fourths, and the grandparents of the father have a^d 
two-thirds of it between them in thirds, two of these being 
for his grandparents on the father's side in the proportion 
of two parts to a male and one to a female, and the other 
of them being for his grandparents on the mother's 
side, according to what has been reported by the Sheikhy 
on whom may God have mercy. So that the original 
number of shares, or three, has to be divided among two 
classes, and four must be multiplied by nine, and the 
product, or thirty-six, again multiplied by three, which 
will give one hundred and eight as the number of parts 
into which the estate must be divided in order to give 
the several parties their respective portions without a 
fraction.^ 

Third. When there is a half-brother by the mother, Ahalf- 

and the son of a full brother, the former has the whole of }??^^!f ^^ 

' tne mo- 

the inheritance because he is nearer to the deceased. But ther pre- 

Ihn Shazan maintains that he ought to have only a sixth, ^^^ ^^ 

and the son of the full brother the remainder, by reason brother's 

of the junction of two causes of inheritance in his case. ^°' 
The reason, however, is weak, for the rule with regard to 
the junction of several causes has effect only when accom- 



' The 108 parts are thus apportioned : — One-third, or thirty-six 
parts, to the grandparents of the mother (being nine to each of the 
four), and two-thirds, or seventy-two parts, to those of the father. 
Of these seventy-two, one-third, or twenty-four, go to the father*s 
grandparents on the mother's side, among whom, being equally 
divided, they give twelve to each ; and two-thirds, or forty-eight, go 
to his grandparents on the father's side, but must further be divided 
between them, giving two-thirds, or thirty-two, to the grandfather, 
and sixteen to the grandmother. If these are all collected, it will be 
found that they make the exact sum of 108. 
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panied with equality of degree,® and does not operate when 
the degrees difiFer. 

Fourth, On failure of brothers and sisters their chil- 
dren come into their places, and each one among them 
inherits the portion of the person through whom he is 
connected with the deceased. If there be only one, he 
takes the whole of the portion, or if there be several and 
they are all males or all females, they take the portion 
equally between them ; but if they are partly male and 
partly female, the division between them is in the propor- 
tion of two shares to a male for one to a female, unless 
they are children of half-brethren on the mother's side, 
when the division among them is also equal. And the 
children of a brother take the remainder, like their father ; 
the children of a full sister take a half, that is, the share 
of their mother, but take nothing by way of return ; and 
the children of two or more sisters have two-thirds, except 
when there is a deficiency of property by reason of the 
concurrence of a husband or wife, when they have the 
remainder, as happens to those who are connected with 
the deceased through his father. 

If there are no children of full brethren the children of 
half-brethren by the father come into their place ; and the 
children of a half-brother or sister on the mother's side 
have a sixth ; while if there are children of both they have 
a third, each set taking the share of the person through 
whom they approach to the deceased, and dividing it 
among themselves equally. If there are children of 
brethren of different kinds, the children of half-brethren 
on the mother's side take a third, and the children of full 
brethren take two-thirds, while the children of half-brethren 
by the father are entirely excluded. If in combination 
with them there is a husband or wife, these take respectively 
the largept share appointed for them ; and those connected 
through the mother only take a third if they are more than 
one, or a sixth if only one, and the remainder goes to the 
full brethren whether it be more or less, or, failing them. 



See p, 332. 
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to the children of brethren connected through the father 
only, though as to the more there is some doubt, as has 
been already said. And if grandfathers are combined with 
them, they divide the estate with them, as they do with 
brethren, as already explained. 

The third class of consanguineous heirs are the Class 
paternal and maternal uncles and aunts of the deceased, 2^ * 
A paternal uncle, when he stands alone without other and aunts, 
heirs, inherits the whole property. So also do two or ^^^"^ 
more such uncles in the like circumstances, dividing it maternal, 
equally among them. The same is true with regard to 
one or more paternal aunt or aunts. When there are 
paternal uncles and aunts together, each male has the 
portion of two females. When they are of different kinds, 
the half paternal uncle or aunt on the mother's side has 
a sixth, or if there is more than one, a third, males and 
females taking equally, and the remainder goes to the full 
paternal uncle or uncles, and aunt or aunts, in the pro- 
portion of two shares to a male for one to a female ; half 
paternal uncles and aunts on the father's side being entirely 
excluded by full paternal uncles and aunts, and coming 
into their place when there are none. 

The son of a paternal uncle does not inherit with a Paternal 

paternal uncle, nor any one who is more remote from the "?^i® ^' 
K -I . , ., .,T 1 . . , . . eludes the 

deceased mhent with one who is nearer to him, except m son of 

one case, which is that of the son of a full paternal uncle ^^®* 

with a half paternal uncle on the father's side, when the 

former is preferred while the case remains exactly so ; but 

if it is changed by the addition of a maternal uncle the son 

of the paternal uncle is excluded. 

A maternal uncle when he stands alone without other Maternal 

heirs has the whole property. So also have two or more ^^^^^ 

maternal uncles; and in like manner a maternal aunt, 

or two or more maternal aunts. When there are both 

maternal uncles and aants, there is no distinction in 

favour of the male sex and all share alike. But if they are 

of different kinds, those connected through the mother only 

have a sixth if single, or a third if there are several of them, 

males and females sharing alike, and the remainder passes 
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to the full maternal uncles and aunts in the proportion of 

two parts to a male and one to a female ; the half matemsd 

uncles and aunts on the father's side being excluded by 

them or coming into their place when there are none. 

Paternal If there are both paternal and maternal uncles or aunts, 

Eternal *^® maternals take a third, even if there is only one of 

uncles them, and whether male or female, and the patemals two- 

comb^d ^l^irds, even though there is only one of them, and whether 

male or female. If the maternals are of one kind, a male 

has the portion of two females. But if they are of different 

kinds, those connected by the mother only take a sixth of 

the third if single, or a third of it if there are more than 

one in equal shares, and the remainder of the third goes to 

those among them who are connected by both father and 

mother, and the patemals take the remaining two-thirds, 

in the proportion of two parts to a male for one to a female, 

if they be all on the same side ; and if they be of different 

sides, then those connected by the same mother only take 

a sixth if single, or a third if two or more equally between 

them ; and the remainder of the two-thirds goes to the fall 

paternal uncles, in the proportion of two parts to a male 

for one to a female ; and those of them who are connected 

by the father only are entirely excluded except on fiulure 

of those connected through both father and mother. 

Paternal When a paternal and maternal uncle and aunt of the 

maternal father, and a paternal and maternal uncle and aunt of the 

gran<l- mother are combined, it is said, in the Nihayah^ that 

and aunts those connected through the mother only have a third 

combined, equally between them ; and those connected through the 

father have two-thirds, one being for his maternal uncle 

and aunt equally, and two-thirds for his paternal uncle and 

aunt in the proportion of two parts to a male for one to a 

female ; so that the original number of shares, or three, 

being divisible among two classes, four must be multiplied 

by nine, and the product, or thirty-six, again multiplied 

by three, which will give one hundred and eight, as the 

number of parts into which the estate must be divided to 

give the several parties entitled their respective portions 

without a fraction. 
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Miscellaneous Cases, 

First. Paternal ancles and aunts of the deceased and Uncles 
their qhildren, how low soever, and maternal uncles and ^^ *^^ 
aunts of the deceased and their children, how low soever, children 
have a better right to his succession than the paternal and ^^«^ 
maternal uncles and aunts of his father, and the paternal uncles 
and maternal uncles and aunts of his mother, because his *^ ^'"^^ 
own uncles and aunts are nearer to him in degree, and 
their children come into their places. When there is a 
failure of full paternal and maternal uncles and aunts of 
the deceased and of their children, how low soever, the 
paternal and maternal uncles and aunts of his father, and 
the paternal and maternal uncles and aunts of his mother 
and their children, how low soever, come into their places ; 
and so on to other ascending generations, the lower gene- 
ration being always preferred to the higher. 

Second. The children of uncles and aunts on different Children 
sides take the shares of their parents ; so that the sons of **^.^^® 
a half paternal uncle on the mother's side take a sixth ; of their 
and if there are sons of two such uncles, they take a third, P*"^^^ 
while the sons of the full paternal uncle and aunt have the 
remainder. And the same rule is applicable to the sons 
of maternal uncles and aunts. 

Third. When two causes of inheritance combine in the When two 
same person, he inherits by virtue of both, if one of them ^^^e 
does not counteract or impede the operation of the other ; in one 
as in the case of a son of a half paternal uncle on the mav^'^^^ 
father's side, who is also the son of a half maternal uncle inherit by 
on the mother's side, or the son of a paternal uncle who 
is also the husband, or the daughter of a paternal uncle 
who is also the wife, or a half paternal aunt on the father's 
side who is also a half maternal aunt on the mother's side. 
If one of the causes is an impediment to the operation of 
the other, the person in whom they combine inherits by 
virtue of the impeding cause, as in the case of the son of a 
paternal uncle who is also a brother, and inherits by virtue 
of brotherhood alone. 
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Fourth, When there is a husband or wife with maternal 
uncles and aunts and paternal uncles and aunts, the hus- 
band or wife takes the highest share appointed for them 
respectively, and those connected by the mother have their 
original share of the inheritance, while the remainder goes 
to those who are connected both by father and mother ; 
or failing them, to those connected through the father only. 

Fifth, The rule for the children of maternal uncles and 
aunts combining with the husband or wife is the same as 
the rule for the uncles and aunts themselves in that com- 
bination. Thus, if there is a husband or wife with sons of 
a maternal uncle, and also sons of a paternal uncle, the 
husband or wife takes his or her appointed share, and the 
sons of the maternal uncle have a third of the original 
estate, while the remainder passes to the sons of the 
paternal uncle. 
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CHAPTER IIU 

OF THE ACKNOWLEDGMENT OF NUSUB. 

This comprehends the following cases : — 

First The acknowledgment of a young child's nnsiib Three 

is not established unless the sonship be possible, the child necessary 

unknown, and there is no one who disputes it with the to esta- 

acknowledger. The acknowledgment is restricted by these acknow- 

three conditions, so that, if the person acknowledged be ledgment 

* older than the acknowledger, or his equal in age, or only child. 

so much younger than him that the difference between 

their ages is less than is usual between parent and child^ 

the acknowledgment cannot be accepted. So, also, if one 

should acknowledge the child of a woman belonging to 

him, between whom and himself there has been such a 

distance as to preclude his having access to her during the 

like of the child's age,^ or if the child be of known nusuby 

the acknowledgment cannot be accepted. In like manner, 

if there is any one who disputes the sonship of the child 

with the acknowledger, the acknowledgment cannot be 

received without proof. The assent of a young child is Its assent 

of no importance. But should not some regard be had po^^J^" 

to the assent of the person acknowledged when he is 

adult ? Apparently not, according to what the Sheikh has 

said in the Nihayah ; but otherwise, according to what he Otherwise 

has said in the Mubsoot, and is most agreeable to the ^^^^ ^ 

general principles of the law. So that, if the adult should acknow- 
ledged is 
adult. 

^ This short chapter has been introduced here from the Book of 
Ikrar, or acknowledgment. — Shurayay p* 376. 

^ Oomr. The words which I have translated literally seem to 
indicate access, at or about the time of the child's conception. 
PART II. U 
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deny the nusvh^ it is not established. And it is qaite clear 
that the nmub of any other than a child cannot be esta- 
blished by acknowledgment, without the assent or concur- 
rence of the person in whose favour it is made. When 
the acknowledgment is of any other than a child of the 
loins, and the acknowledger has no other heirs, and the 
person acknowledged has assented to the truth of the 
acknowledgment, mutual rights of inheritance are esta- 
blished between the parties ; so, however, as not to affect 
the rights of others than themselves. And if the acknow- 
ledger, has any known heirs, his acknowledgment of nvsub 
is not to be accepted. 

Second. When a person has acknowledged a young 
child as his offspring, and the nnsub is established, but 
is subsequently denied by the child on his attaining to 
puberty, no regard can be had to his denial, because the 
nusub had already been established previously to it.' 

Third. When the child of a deceased person has 
acknowledged another to be his child also, and the two 
then concur in acknowledging a third, the niis^uh of the 
third is established, provided that the two first are just or 
righteous persons ; but if the third should deny the second, 
the nusiib of the second would not be established, and the 
third would take half the estate, the first a third, and the 
second a sixth, being the complement of the share of the 
first. If, again, the two first were of known nusub^ and 
should both acknowledge the third, his nusub would be 
established, provided the two were just or righteous per- 
sons ; and though the third should deny the nusub of either 
of the other two, no regard should be had to his denial, 
and the estate of the deceased must be divided among 
them all in thirds. 

Fourth. If a deceased person has left brothers and 
a wife, and the wife acknowledges a child to be his, her 
share of the estate is only an eighth ; and if the brother 
should assent to her acknowledgment, the whole of the 

' This reason would apply equally to a subsequent denial by the 
acknowledger himself. 
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remainder would go to the child, to their own entire ex- be nearer 
elusion. In like manner, every one who is in appearance ^^e^^ed 
an heir, and acknowledges another person to be nearer to must sur- 
the deceased than himself, must surrender to such person property 
the whole of whatever may be in his hands that belonged to him. 
to the deceased. But if the person acknowledged is equal 
in degree to himself, he has only to surrender out of his 
own share a due proportion for the share of the person so 
acknowledged. If the brothers in the supposed case 
should deny the person acknowledged by the wife, they 
would take three-fourths of the property, and the remainder 
of her share would go to the child. 

Fifth, When a youth^ of unknown nustih has died, and Acknow- 
a person acknowledges him to have been his son, the nusub ^^ 
is established, whether he were of tender age or more deceased 
advanced,* and whether he has lefb any property or not. ^^^^^^ 
Accordingly, his inheritance belongs to the acknowledger ; nusyb 
and the case is not affected by any suspicion that may the^^c^ 
attach to his motives in such circumstances, as it would be know- 
if the person were alive and had property. In the case of ^ ^l 
a deceased person, the absence of assent is of no import- heritage, 
ance, even though he were adult, for, being dead, he comes 
within the meaning of the case of a little child. So also, 
if a person should acknowledge an insane person to be his 
son, the absence of his assent is of no consequence, as no 
regard can be had to the words uttered by a person in such 
circumstances. 

Sixth, When a female slave has borne a child, and her Case of an 
master acknowledges the child to be his son, it is affiliated ledgment 
to him, and adjudged to be free, provided that the woman ^y a 
has no husband. And if a man should acknowledge as the child 
his son the child of one of his slaves, particularizing the ^\ o"® ^f 
child, he is in like manner to be affiliated to the acknow- slaves, 
ledger ; and if another of his slaves should allege that it 
was her child which he acknowledged, the question is to 
be determined by the word and oath of the acknowledger. 



' The word in the original is kubeer; but its usual meaning, 
adult, 18 inconsistent with his being a gtibee, 

V 2 
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If he shoald die without particularizing the child, the 
Sheikh has said that the heir should specify some one in 
particular, and that, if he should refuse to do bo, the 
question must be determined by casting lots. But it were 
better to say that recourse should be had to lots absolutely, 
that is, without any such distinction, when the acknow- 
ledger himself has died without particularizing the child. 

Seventh. If a person having three children by a slave 
should acknowledge one of them to be his son, then, 
whichever of them he may particularize as the one in- 
tended, would be free, and the others be slaves ; and if 
there should be any doubt as to the individual particu- 
larized, or the acknowledger should die without particu- 
larizing any of them, the individusd must be determined 
by casting lots. 

Eighth. The testimony of two just or righteous men is 
required for the establishment of a case of nusub. The 
testimony of one man and two women is not sufficient 
for the purpose according to the most approved opinion. 
Nor can it be established by the testimony of one man and 
an oath ; nor by the testimony of two profligates, even 
though they should be heirs to the deceased. 

Ninth. If two brothers, being just persons, should 
testify to another being a son of the deceased, his nusub 
and right to the inheritance would be established, but there 
would be no reciprocity ; and if the brothers are profli- 
gates, though his nusub would not be established, he would 
still have a right to the inheritance in preference to them. 

Tenth. If a person should acknowledge two heirs of a 
deceased person preferable to himself, and each of them 
should assent for himself, their nusub would not be esta- 
blished, but they would still have a right to the inheri- 
tance, and he must surrender to them whatever may have 
come to his hands that belonged to the decea^ ; and 
though they should mutually deny as between themselves, 
that is, each deny the right of the other, no regard is to 
be had to their denial. If again, a person should acknow- 
ledge an heir preferable to himself, and then acknowledge 
another preferable to them both, and the person first 
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acknowledged should assent to or confirm the latter obliges 
acknowledgment, any property which belonged to the ^^gnd^ 
deceased in the hands of the acknowledger mast be sur- the pro- 
rendered to the person secondly acknowledged. But if ^^^^ 
the person first acknowledged should refuse his assent to 
the second acknowledgment, the property must be surren- 
dered to the person first acknowledged, and the acknow- 
ledger become debtor to the person secondly acknow- 
ledged. Where the person secondly acknowledged is equal 
in degree to the person first acknowledged, and the latter 
has refused his assent to the second acknowledgment, the 
acknowledger must make over to the person secondly 
acknowledged a similar half of what was obtained by the 
first. 

Eleventh. If a person should acknowledge another as An heir 
the husband of a deceased woman who has left a child, he J^°(Ji^" 
must give up a fourth of his own share, or a half if there another 
be no child, to the person so acknowledged ; and if he husband 
should then acknowledge another husband, the acknow- or wife of 
ledgment could not be received. If the person first ce«Led 
acknowledged should negative the acknowledgment in must give 
his favour, he would make the acknowledger debtor to ^^^te 
the person secondly acknowledged for a similar of what ppnion of 
the first acknowledger may have obtained. If again, a share, 
person should acknowledge a woman to be the wife of 
one deceased, who has also left a child, he must give up 
to her one-eighth of whatever may be in his hands, or a 
fourth if there be no child. If he should now make a 
similar acknowledgment in favour of another woman, he 
becomes debtor to that other for a similar to half of the 
portion of the first, that is, if she refuse her assent to the 
second acknowledgment ; and if he should acknowledge a 
third, he must give her a third of the share ; and if he 
should acknowledge a fourth, he must give her a fourth of 
the wife's share ; and if he even go so far as to acknow- 
ledge a fifth, and one of the others should deny it, no 
regard is to be had to the denial so far as he is concerned, 
and he must give to the person last acknowledged an 
equivalent to the portion of one of the others. 
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RULES REGARDING THE INHERITANCE OF SPOUSES TO 
EACH OTHER. 

First. A wife inherits from her husband, thongh he 
should not have consummated with her; and he in like 
manner inherits from her. And though she should have 
been revocably repudiated, yet still their mutual rights of 
inheritance remain if one of them die during the iddid. 
But a woman absolutely separated from her husband has 
no right to inherit from him, nor he from her ; as for ex- 
ample, a wife who has been repudiated three times, or 
before consummation, or when past child-bearing, or not 
within the years of menstruation, or one who has been re- 
leased by khoold^^ or mooha/rdt^^ or is in her iddut after con- 
nection under a semblance of right, or after cancellation. 

Second. A wife, when there is no child of the deceased, 
has a fourth part of his estate, and an eighth if he has left 
a child. If there are more wives than one, they divide the 
fourth or the eighth, as the case may be, equally between 
them. 

Third. When a man has repudiated one out of four 
wives, and married another, and there is a doubt as to 
which of the first four the repudiation applied, the last 
married has a fourth of the eighth, and the remainder is 
to be divided amongst the others equally. 

Fourth. When a girl under puberty has been marHed 
by her father or paternal grandfather, her husband inherits 
from her, and she from him. So also if two young children 



* See ante, p. 129. 



« Ante, p. 136. 
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are married to each other by their fathers or paternal father or 
grandfathers, they have mutual rights of inheritance. But ^J^^ 
if they should be contracted in marriage by any other than father, 
their fathers or paternal grandfathers, the contract remains By others 
in suspense till assented to by the spouses themselves after these, 
arriving at puberty and discretion; and if one of them 
should die before such assent has been given, the contract 
would be void and there would be no right of inheritance. 
And the same would be the result though one of them 
should attain to puberty and assent to the marriage, if the 
other should die before puberty. But if the one who 
assented should die, the share of the other ought to be 
separated from the rest of his or her estate, and kept while 
the other survives, and if on attaining to puberty he or she 
should reject the marriage, the contract would be void, and 
the party have no right to a share in the inheritance. If, 
on the other hand, the marriage were assented to, the 
contract would be valid, and the party must be sworn that 
the assent has not been given from greed to partake in the 
deceased's inheritance. 

Fifth, When the wife has had a child by the deceased A wife 
she inherits out of all that he has left ; and if there was J^^^ 
no child she takes nothing out of the deceased's land,' but child does 
her share of the value of the household effects^ and build- ^her*^ 
ings is to be given her. It has been said, however, that husband's 
she is to be excluded from nothing except the mansions 
and dwellings ; while Moortuza (may God be pleased with 
him) has expressed a third opinion to the effect that the 
land should be valued and her share of the value assigned 
to her. But the first opinion is that which appears to be 
best founded on traditional authority. 

Sixth. Marriage contracted by a man in sickness is Marriage 
dependent on consummation. So that if he should die JJ^J^ jq 
of the illness without having consummated the contract, death 
it is void, and the woman has no right to dower or a share ^^j^ ®" 
in his inheritance. This doctrine is according to a report if not 
of Zurarut, from one of the two on whom be peace. mat^' 

» Arab. Arz. * Arab. Aldt. 
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CHAPTER V. 



OF INHERITANCE BY WULA OR PATRONAGE. 



Three This cause of inheritance is of three kinds, as already 
mentioned : — ^ 



I. — The Wvla of Emancipation. 
Emanci- The emancipator is heir to the freedman when the 

heir to^his ©^^^iicipation is voluntary and gratuitous, and when the 
freedman. emancipator is not freed from responsibility on account of 
his offences, provided that the freedman has no consan- 
guineous heir to succeed to him. But if the slave were 
emancipated as a matter of duty, as in the case of expia- 
tions or vows, the emancipator has no right to his inheri- 
tance. So also if, in making the emancipation, he stipulated 
to be freed from responsibility on account of the slave's 
offences. Here a question arises whether it be necessary 
for security from such responsibility that witnesses should 
be called upon to attest the stipulation. It would seem 
not. When the responsibility for offences is renounced 
at the time of the emancipation, the slave is termed a 
saibah. If the emancipated slave has a consanguineous 
heir, whether he be near or remote, a sharer or otherwise, 
the benefactor has no title to the succession. And if the 
slave has left a husband or wife, the spouse's share is to be 
deducted, and the remainder only given to the benefactor, 
or his representative in the event of his death. 

When all the above conditions concur, the benefactor, 
if alone, takes the inheritance ; or if there are several of 
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them, they are partners in the vnda in shares,' whether pators the 
they be one man and one woman, or there be several of ^Md^* 
each sex. On failure of the benefifcctor, the vmla belongs amongst 
to his children, both male and female, according to Ehn ^J^ 
Babooya ; and the opinion is good, and agreeable to what the eman- 
is stated in the Khtlaf in the case of a male emancipator, cipator, 
But according to Mofeed, the vntla belongs only to the children 
male children, to the exclusion of females, whether the succeed, 
benefactor were male or female. While the Sheikh 
has said, in the Nihayahy that the wvla belongs to the 
males, exclusively of females, if the emancipator were a 
male ; and if she were female, that it belongs to her asuhdt, 
or paternal male kindred. And this opinion is attested or 
confirmed by several traditions. 

The father and mother of thee mancipator participate But if he 
with his children in the wula or inheritance of his freed- ^he^/^^ 
man; but none other of his relatives share, so long as mother 
there is any of these. And the children's children come ^^*par-^' 
into the place of their parents on failure of them, each ticipates. 
taking the share of the person through whom he was con- 
nected with the deceased emancipator, as in the case of 
ordinary inheritance. On failure of parents and children Then his 
of the emancipator, his brothers succeed. But as to the ^'®^^'^'^- 
right of sisters to participate in the inheritance, there is a 
difference of opinion, though, according to that which is 
best supported by traditional authority, they ought to suc- 
ceed ; for vrula corresponds to nusiib or consanguinity. 
Grandfathers and grandmothers participate with brothers ; With his 
and, on failure of all these, paternal uncles and aunts and ^^™^ 
their children, the nearer being preferred to the more fathers 
remote; while no relative connected only through his ^^^j. 
mother with the emancipator, such as his brethren on her mothers, 
side, and his maternal uncles and aunts, or grandfathers 
and grandmothers, has any title to inherit the wula. On 
failure of relatives of the benefactor, the Moolee-al-mowld ' 
inherits ; and on his failure, his relatives on the father's 

' I suppose in proportion to their original shares in the slave. 
' Emancipator of the emancipated. This supposes that the 
emancipator may have been an enfranchised slaye. 
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side succeed, to the exclusion of those related only through 

the mother. 

Freedman In no case is the freedman heir to his benefactor, 

heLof his ^^^^e inheritance, if he has left no heirs of his own, 

emanci- belongs to the Imdm^ to the exclusion of the freedman. 

^ ^' _ And w\da can neither be sold, nor given, nor made the 

not be sold Subject of a condition in sale, 
or given. 

Miscellaneous Cases. 
The in- First, The inheritance of the children of an enfran- 

^f ^h^'*^ chised female belongs to their own emancipator, though 
children thej were emancipated with their mother, in the womb, 
ft^\1°'d ^^^ their wvla is not shifted or transferred to her eman- 
slave be- cipator. But if not conceived till after her emancipation, 
the^^own *^^^^ wula would belong to the mother's emancipator if 
emanci- their father be a slave. If, however, their father were 
pator. fj.^ jjy origin, the wvla of the children would not belong 
to the emancipator of their mother ; while if their father 
was an enfranchised slave, it would belong to his eman- 
cipator. And in like manner if their father were eman- 
cipated after their birth, their wvla would shift from the 
emancipator of their mother to the emancipator of their 
father. 
But if Second. If a slave should marry an enfranchised 

the*^ ^' woman, and have children by her, their wula would belong 
mother*8 to their mother's emancipator. But if the father were 
chise- dead, and their grandfather were emancipated, the Sheikh 
ment, and has said that the wida would shift to the emancipator of 
father is a ^^^ grandfather, because he is in the place of the father, 
slave and And in like manner, if the father were alive, and should 
their' ww^ be emancipated after all this, the vnda would shift from 
belongs to the emancipator of the grandfather to the emancipator of 
cipator of the father, because he is nearer in degree. 
^^^\h Third. If an enfranchised slave should deny the child 

Thoujrh ^^ ^^® enfranchised wife, and the child should die without 
the father any consanguineous heir of his own, his wvla would belong 
fra^. ^^' ^ the emancipator of his mother. And though the father 
chised, should Subsequently acknowledge the child, neither he nor 
deny the ^^ emancipator would have any title to his inheritance ; 
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for thongh the nttsvb or paternity of the child revives in children, 

such a case, the father does not inherit to him, nor, con- ^^gtin 

sequently, any one connected through him with the child, belongs to 

Fourth. WuLa shifts from the emancipator of the ^^^.^ 

mother to the emancipator of the father, and, failing him, pator. 

to the usubah^ or lineal relative, of the emancipator, and, ^y^ 

failing him, to the emancipator of the usuhah of the father's from the 

emancipator ; and it does not revert to the mother's eman- mother's 

cipator. If, then, the emancipators and their usubat^ father's 

should all fail, and the enfranchised slave should have left emanoi- 
any one responsible for his offences, such person would 
take the vnday otherwise it passes to the Imdm. 

Fifth. A woman has emancipated a slave who sub- The wnia 

sequently emancipates another; if the first should die ^^*^^*^® 

without consanguineous heirs, his inheritance would be- chised by 

long to his emancipator; and if the second should die ^j^^", 

without such heirs, his inheritance would belong to his longs to 

emancipator; and if he be dead without leaving heirs ^^ffi^S 

of blood, the wvla of the second would belong to the him and 

emancipator of the first. And if a woman should purchase ^i^^^^ 

her fiither, and he becoming free in consequence should emanci- 

emancipate another slave, and subsequently die, after all ^^'' 
which the slave enfranchised by the father should die also 
without any other heir besides the woman, the inheritance 
of the emancipated slave would belong to her, — half by 
name or as her share, and the remainder by virtue of the 
return, and not by tdseeh or lineal right, if we can say that 
the children of an emancipator inherit the iimZa, though 
they be females ; but if we cannot say so, she succeeds by 
virtue of the wula. 

Sixth. If a slave should beget two daughters on an The in- 
enfranchised woman, and they should both concur in pur-* ^f ^^g^ve 

chasing their father, and he being now free should then purchased 

die, his inheritance would belong to the daughters by virtue dlutrhtere 

of their appointed shares in his estate, or their right to the and con&e- 

retum, and not by right of wvla ; for inheritance by the become 

latter right does not combine with inheritance by nusvb free, be- 
longs to 

* PI. of Usubah. 
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or consanguinity. And if the two danghters shonld die, or 
one of them should die, leaving the father surviving, the 
inheritance would belong to the father ; but if he were dead 
the inheritance of the daughter who died first would belong 
to her surviving sister by share and return, and there would 
be no inheritance for emancipators by reason of the existence 
of an heir of blood. If we suppose the surviving sister 
were to die, would the emancipator of her mother inherit ? 
Upon this point there is some doubt, the removal of which 
depends on the question whether the wvla is drawn to the 
daughters by means of the emancipation of their father or 
not ? Perhaps, however, it is nearer the truth to say that 
there would be no such drawing of the inheritance on the 
ground that wida does not combine with consanguinity and 
emancipation. 

Seventh. If one of two sons should concur with their 
father in purchasing a slave and then emancipating him, 
and the father should then die, after which the enfranchised 
should also die, the child who purchased him in concurrence 
with the father would have three-fourths of his inheritance, 
and his brother the remaining fourth. 

Eighth. When a slave has begotten a son on a freed- 
woman the wvla of the son belongs to the emancipator of 
his mother, and if the son should purchase a slave and 
emancipate him, the wvla of that slave would belong to the 
son. But if the same slave should purchase the father of 
his emancipator, and then enfranchise him, the wula of the 
son would shiffc from the emancipator of his master to the 
emancipator of his father, and each of the two (that is, the 
son and the slave) would become mowla to the other. If in 
these circumstances the father should die, his inheritance 
would belong to the son, but if the son should die with- 
out a consanguineous heir, his wvla would belong to the 
emancipator of his father ; and if the enfranchised slave 
should die without consanguineous heirs his wida would 
be for the son who originated his emancipation, and if 
they both die without consanguineous heirs the Sheikh 
has said that the emancipator of the master would have a 
preferable right to the wula ; but this is liable to doubt. 
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II. — The Wula of Responsibility for Offences. 
When ODe person engages with another that he will be How this 
responsible for whatever may happen to him, and have his oonsti- 
unila, the engagement is valid, and the inheritance of the tuted. 
person on whose behalf the engagement is made is the 
established right of the engager. But such an engagement 
can be entered into for a saibah only who is not subject to a 
vmla^ as, for example, one enfranchised for expiation or in 
performance of vows, — or for one who has no heir of origin ; 
and such a person, that is* the engager, does not inherit 
except on entire failure of consanguineous heirs, and on 
failure of an emancipator. But he is before the Imdm. A 
husband and wife, however, take with him the highest shares 
appointed for them respectively. 

III. — The Wtda of ImamuL 

When there is no surety for offences the Imdm is the heir The Tmdm 
of a person who has no other heirs ; and this is the third ^^]^ 
kind ofvnda. If then the Imdm be present* the property 
belongs to him to do with it as he pleases. Aly, on whom 
t)e peace, was accustomed in such cases to give the property 
to the poor and indigent of the deceased's city, and the 
weak and infirm among his neighbours, gratuitously. And 
if the Imdm is absent* the property is to be divided 
among the poor and indigent, and not to be given up or 
surrendered to any other but a righteous sultan or ruler, 
except under fear or actual compulsion. 

Miscellaneous Cases, 
First. Whatever is taken from associators ^ in actual Spoils of 
warfare belongs to the combatants, after deducting the J^^to 
Tchooms or prescribed fifth. But whatever is taken from the com- 
them by a band of assailants ^ without the permission of but*what 
_ — is taken 

'^ See anU, p. 272, note ". fidSu^by 
• All people who deny the unity of the Deity, among whom troops act- 
Christians are supposed to he included. i"gr with- 
^ LiteraUy, cavalry from five up to three or four hundred. — out the au- 
Freytag. 
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thority of the Imdm belongs to him ; and whatever is abandoned by 
belon^to ^ssociators through fear, or becomes separated from them 
him. without warfare, also belongs to the Imdm ; while what is 

taken from them bj way of composition or jiizyut (poll- 
taken ^^ ^^ belongs to the warriors, and failing them is to be 
from them divided among poor Mooslims. 

t^ace^^ ^ Second. What is taken by sudden attack from enemi^, 

must be if in time of peace, must be restored to them ; otherwise 
Th^T A ^^ belongs to the takers, but is subject to the fifth. 
vZtimM Third, When a soldier dies leaving property and having 

h^rr^ of no heir, the property belongs k) the Imdm, 
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CHAPTER VI. 
appendages to the legal causes of succession. 

Section First. 

Of Succession to the Child of a Moolaindh, or Woman who 
has been separated from her Husband by Lidny and to a 
Widvd'OOZ'zina or Illegitimate Child. 

The heirs to the child of a woman who has been sepa- The heirs 
rated fix)m her husband by lidn are his own children child of an 
and his mother ; the mother taking a sixth, and the inipre- 
children the remainder, in the proportion of two shares woman 
to a male for one to a female. If there is no child, the ^® ^^ 
whole of the property goes to the mother, a third as her children, 
appointed share, and the remainder by virtue of the return. *?^ ^^^ 
But, according to one report, she inherits only a third, and hia 
the remainder goes to the Imdm, who is responsible for mo^l^er's 
the fines of such a person. The first, however, is the more 
prevalent doctrine on the subject. Upon failure of both 
mother and ofispring, the inheritance of such persons 
passes to their brothers and sisters on the mother's side, 
and their children in due order, and to their maternal 
grandfather, however remote in ascent, in order of proxi- 
mity ; on failure of these it passes to maternal uncles and 
aunts in the usual order of inheritance. In all these degrees 
males and females inherit alike. When all the relatives 
on the mother's side have completely failed so as not to 
leave a single one of them to succeed as the heir, the 
inheritance passes to the Imdm. In all cases, however, 
it is to be observed that the husband and wife take the 
shares respectively appointed for them, that is, a half 
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and a fourth when there is no child, and a fourth and an 
eighth when there is one. With regard, again, to the 
right of children of the description under consideration to 
succeed to the relatives of their mother, some have said 
that they have the right because their nvsvh or descent on 
her side is established, while others have maintained that 
they have no such right of succession, unless subsequently 
acknowledged by their father; but this opinion is now 
abandoned. The father and those related through him 
can never inherit to such a child, even though it were 
acknowledged by him after the lidn ; but in that case the 
child would inherit to the father. It does not follow, 
however, that the child should, after the acknowledgment, 
be entitled to inherit to the relatives of his father, and 
according to the more prevalent opinion, neither does he 
inherit to them nor they to him, since his rmsubj or 
paternal descent, has been entirely cut off by the lidn^ and 
because the effect of an acknowledgment is confined to the 
person who makes it. 

Miscellaneous Cases. 

First, In distributing the inheritance of persons of 
this description paternal relationship is not taken into 
account at all; and thus, should the deceased have left 
two brothers, one of them by both father and mother, and 
the other by the same mother only, they share the inherit- 
ance equally. By the same rule, if there had been two 
sisters, or a brother and sister, one by the same father 
and mother, and the other by the same mother only, they 
would be equal sharers in the estate. And further, if he 
left the son of a sister by both parents, and the son of a 
sister by the same mother only, or a brother and sister by 
both parents, with a grandfather or grandmother, the pro- 
perty would be divided between them in thirds, as the 
paternal relationship is entirely disregarded. 

Second. If the mother of such a person dies leaving no 
other heir besides him, the whole of her inheritance must 
go to him ; but if with him her parents, or one of them, 
should exist, these together receive two-sixths, or one of 
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them receives one-sixth, and the remainder goes to the 
son. K instead of a son she had left a daughter, the 
half of the estate would go to her, and the surplus would 
revert to all of the heirs in proportion to their respective 
shares. 

Third. If a husband disavows the parentage of a Case of a 
foetvs or embryo in the womb of his wife, and the lidn or d^v^^^, 
mutual imprecation takes place, after which she produces ing the 
twins, they are both heirs to each other as brothers by the ^^^foet^, 
mother's side, but not by the father's. 

Fourth' If a father should renounce before the Sultan Renuncia- 

or ruler all responsibility for the offences of his child and f^he/of 

right to his inheritance, and the child should subsequently his right 

die, the Sheikh (on whom God be merciful) has said in his heritance 

Nihayah, that the succession of such a child rests with the to bis son 

tuiubdt or male kindred of his father, and not with those of affect his 

his mother. But this opinion is now obsolete; and the title, but 

. . is in itself 

prevalent doctrine maintains the father's right, notwith- invalid. 

standing his renunciation. 

The iwliid-ooz'zina, or illegitimate child,^ has no misub An ille- 
or parentage. Consequently, neither the zanee, or he who chii?lww 
has unlawfully begotten, nor she who bore him, nor any of no parents 
their relations, can be his heir,* nor has he any title to J^^^^ 
their succession. His inheritance, therefore, is only for only heirs 
his own children, and on failure of them it goes to the children 
Irndm. This law, however, does not affect the rights of a and fail- 
husband or wife, who accordingly receive their appointed theJw^ 
shares, the lowest if there be issue of the deceased, and 
the highest if there be none. According to one report, 
the mother and her relatives can inherit the property of 
a vruludrOQZ^ina in the same way as that of the child of 
a woman separated from her husband by lidn ; but this 
report is now rejected. 

> Literally, child of fornication or adultery. 
^ There is a remarkable difference between the Imameea and 
Hamfeea codes on this point, for which see Diffest, p. 411. 



PART U. X 



Digitized by LjOOQ IC 



306 inheritance. 

Section Second. 

Of a Foetus or Embryo in the Womb^ and of Lost or 
Missing Persons? 

Title of a A foetus inherits if brought forth alive ; so also if still- 

iDherit^ bom in consequence of violence to its mother, or without 
such violence if it has shown any signs of life at the birth. 
But if when half-bom these signs of life should appear, 
and totally cease before complete separation from the 
womb, no right of inheritance is established. In like 
manner, if it exhibits motions that are not indicative of 
life, as those of an animal just slaughtered, it has no claim 
to inheritance. But, on the other hand, it is reported by 
Rxthdijy from Aboo Jdfer^^ on whom be peace, that when 
an infant displays at its birth evident motion as if it were 
. alive, it both inherits and is inherited from. And there 
is a report to the same effect by Aboo Biiseer, from Aboo 
Abdoollali^^ on whom be peace. It is by no means a ne- 
cessary condition that the child should be produced alive 
before the death of the ancestor ; insomuch that, if bora 
at six months from the death of its father, the right of 
inheritance is established ; or even if bom at nine months, 
if its mother has not married again. 
In cases of When a deceased has left both his parents, or one of 
alfexS-^ them, or a husband or wife, and also a foetus in the womb, 
irtg all the sharers take their lowest appointed shares, and the 

take the residue is secured till the birth of the child ; and if bom 
lowest dead the shares are then to be completed in full, 
sh^es. If * person deceased should leave an existing son and 

a foetus in the womb, the Sheikh^ to whom God be 
merciful, haa declared that only one-third is to be given 
to the existing son, and two-thirds must be reserved for 
the event of the birth, because it is probable that these 
may be twins; but more than two is extremely rare, 
though possible. If, on the other hand, the existing 

* The first part of this section, which, in the original, is occupied 
with hermaphrodites and monsters, has been omitted as of little 
practical uBe. 

* The Imam Mohummud Bdkir. * The Imam Jdfer Sddik, 
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child be a female only, a fifth part of the estate is to be 
given to her, and the remaining four-fifths reserved for 
the event of the birth. This doctrine is good or univer- 
sally approved. 

The fine or penalty for occasioning the death of an Fine of^ 
embryo is inherited by both its parents and relatives biooS^how 
through them jointly or through the father only, whether inherited, 
by descent or special cause, as emancipation or otherwise. 

If two persons mutually acknowledge each other as Mutual 

relations, they inherit as such from each other, and are jj^^"®'^" . 

not obliged to prove their connection. But if generally of rela- 

known to be of a different nusub or descent than that ^l^^f^^P 

confers a 

implied in their acknowledgment, their word alone cannot mutual 
be received. ^^^^^^^ 

Of lost or missing persons, the property is to be sion. 
reserved for a term ; but with respect to the length of ^^ ^^^ or 
this term there are various opinions. Some doctors have persons, 
prescribed four years, and this is founded on a report of *^® P"?- 
Asman Ben Eesa from Sumaut, as having been so decided not in- 
by Aboo Abdoollah, on whom be peace ; but this report is ^®^«*^K 
weak or not suflBciently authenticated. Others have death is 
alleged that the mansion of such a person may be sold ^f®f\ 
after ten years ; and this is approved by Moofeedy on the 
ground of a report of Aly Ben Muhriar, as having been so 
decided by Aboo Jdfer, on whom be peace, with respect 
to the sale of a small part of a mansion ; but a general 
inference from a decision of this nature appears to be un- 
reasonable. And the Sheikh^ to whom God be merciful, 
is of opinion that the property may be lawfully given up 
to persons who are present on their becoming responsible 
for it. Further, according to a report by Ishak Ben Omar 
of a decision by Aboo Abdoollahy on whom be peace, the 
property of the absent person may be divided among his 
heirs when they are in opulent circumstances, to be re- 
stored to him if he should return. But, with regard to 
Ishaky there are some doubts of his fidelity, and though 
his report is maintained by Suhul Ben Zeead^ it is stl 
considered weak or insufficiently authenticated. Upon the 
whole, the opinion upon the point stated in the Khilaf, 
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that the property of a missing person is not to be distri- 
buted among his heirs until such a time has elapsed that 
there is no probability of a person of his age being alive^ 
is that which is preferred or most generally approved. 
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Section Third. 

Of Persons drowned or overwhelmed in Ruins. 

These inherit from each other when all or some of 
them leave property, and they are so connected as to be 
heirs to each other, and that they died in such circum- 
stances as to render it doubtful which of them died first. 
If, therefore, they had no property, or if there were no 
mutual right of inheritance between them, or if one was 
heir to another without his companion being heir to him, 
as in the case of two brothers one of whom has left a 
child, in none of these cases has this law any effect ; nor 
further when their death is not from the same cause, nor 
where they are all known to have died at the same instant 
of time, nor where one is ascertained to have died before 
another. Whether, again, the application should be ex- 
tended to the case of dying together by any other cause 
than that of being drowned or overwhelmed in ruins, 
where a doubt prevails as to the time of the respective 
deaths, is a question upon which there is a difference of 
opinion, though the Sheikh^ in his Nihayahy has expressly 
extended it to all cases where this doubt may prevail. 

Supposing all the conditions to be established, the 
parties dying together succeed respectively to the original 
property of each other, but not to that which is inherited 
from himself by the other, as maintained by MofeecL, 
because the principle of law in this case proceeds upon the 
supposition of a possibility, whereas making a person the 
heir of property inherited from himself would require him 
to be alive after we have supposed him to be dead, which 
is impossible. Moi-eover, there is an express tradition to 
the effect that " where one only of the parties has property, 
it goes to him who has none." 

As to the necessity of presuming that the person 
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having the weakest right of inheritance — that is, the 
smallest share — should have survived the other, there is 
considerable doubt. The Sheikh^ in his Sejazy has posi- 
tively rejected the maxim. But in reality, as observed by 
him in the Mubsoot^ its application does not alter the 
effect of the law, unless we follow out the doctrine of 
Mofeedy in which case the effect of the preference is 
obvious. The opinion, however, expressed in the Eejaz^ 
that there is no necessity in law for observing the arrange- 
ment, seems to be by far the best founded; and even 
if the necessity for the supposition were established, it 
could be of no advantage to either of the parties. 

Thus, if a husband and wife are drowned together, Case of a 
we first suppose the death of the husband, and append ^"^^^nd 
to the widow her share in his estate; we then suppose 
the death of the wife, and append to the husband his share 
in her original estate ; but by no means a share in that 
which we suppose her to have inherited fix)m himself. 
In like manner, if a father and son are drowned together. Of afsiher 
the share of the father is first assigned, and then that of ^^ *^'^- 
the son ; but if each should have a preferable title to the 
remainder of the other's estate than his other heirs, a 
mutual transfer, or an exchange of property takes place, 
and the succession of each devolves upon the heirs of the 
other. For example, the son leaves brothers or sisters 
on the mother's side only, and the father also leaves 
brothers, in which case the property of the son is trans- 
ferred to the father, and the property of the father is 
transferred to the son, and then what has thus become 
the property of each devolves upon his own heirs respec- 
tively. If, again, we suppose that each one of the parties 
has associates with him in his right of inheritance, as, 
for instance, when the father had other sons than the one 
drowned with him, and the son leaves also children of his 
own, the fether, in this case, being first supposed the 
survivor, has a sixth part of the son's property added to 
his; and then supposing the son to have survived, a 
portion of the inheritance, in common with the other 
children, is set apart in his name, which portion, together 
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with the remainder of his own original property, descends 
to his own children. 

Where, again, the heirs who 'perish together have equal 
rights in the succession of each other, as, for instance, 
two brothers, neither is supposed to have preceded the 
other, and the rights of both being equal, the estate of 
each one of them is transferred to the other: and if neither 
of them leaves any heir, the succession to both devolves 
on the Imam ; or if one of them leaves an heir, what has 
become his property by the transfer goes to such heir, 
and what has become the property of the other goes to the 
Imam, 

Section Fourth. 
Of the Inheritance of Mujoosees^ or Fire-Worshippers. 

Mujoosees sometimes enter into unlawful marriages 
which have a semblance of right, as being permitted by 
their own religion. Hence arises both a valid and an 
invalid nusub^ or consanguinity, and a valid and invalid 
svhub, or special connection, as causes of inheritance 
among them. By invalid, we mean what results from a 
marriage that is unlawful with us but not so with them ; 
as, for example, when one of them marries his mother and 
begets a child by her, the nusvh of the child is invalid, 
and also the subiJ), or marriage relation between the parties 
themselves, is invalid. 

Some of our doctors have held that there is no true title 
of inheritance except for a valid nusub and a valid svbub ; 
and this was the doctrine of Yoontts Ben Ahdooruhman 
and his followers. Others, again, allow the title by a valid 
and invalid nusuh^ and by a valid svhuh to the exclusion of 
a svhuh that is invalid, and this was preferred by Fud Ben 
Shazan as the doctrine of the ancients on the subject. It 
has also been adopted by our Sheikh Mofeedy and is generally 
approved. The Sheikh Ahoo Jdfer admitted succession by 
both nusvh and svhuh^ whether valid or invalid ; — and upon 
this supposition, if two causes of succession should meet in 
the same person, he or she would be entitled to inherit by 
virtue of both, as, for example, a mother who is also a wife 
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would have both a wife's share, which is a fourth on failure 
of issue, and a master's, which is a third if there were none 
to participate with her such as a father, while the remainder 
would revert to her in the latter capacity ; — or a daughter 
who is also a wife would have a half and an eighth, while the 
remainder would revert to her by reason of propinquity to 
the deceased when there is no other heir associated with 
her ; — or a sister who is also a wife would have a fourth 
and a half as her shares, with the remainder by reversionary 
right if there is no other heir. 

If two causes of succession are combined, one of which When two 
would have the eflTect of excluding the other, inheritance ^^erit-^* 
can only be by virtue of the excluding cause ; as for instance ance com- 
in the case of a daughter who is also a half-sister on the gxcluaive 
mother*s side and would have a half as a daughter's share of the 
and nothing in the other capacity, because with us a sister g^g^ ^nly^ 
has no title to inheritance when the deceased has left a effectual, 
daughter,— or a daughter who is also a daughter's daughter, 
and would have a share in the first capacity but none in the 
second ; — or a paternal aunt who is also a half-sister on 
the father's side, and would have a share only as a sister, 
to the exclusion of her title as an aunt ; — or a paternal aunt 
who is also the daughter of such an aunt, and would have 
only an aunt's share. * 

Miscellaneous Cases. 

First, A Mooslim has no title to inheritance for an An invalid 

invalid svbvb. So that if we were to marry a relative «*«^* no 

within the prohibited degrees, neither of them would be inherit- 

heir to the other, whether the prohibition is one as to which ^^ j^ * 
all are agreed, as for instance when a man marries his 
mother by fosterage, or one with regard to which there is a 
difference of opinion, as when he marries the mother of a 

woman with whom he has had illicit intercourse ; and it otherwise 

makes no difference whether the husband were aware of the ^ *^- 

illegality or not. which is a 

Second. A Mooslim^ however, may inherit for both a ^^^ , 

valid and invalid misvh ; for a semblable contract is like a whether 

valid one in establishing the paternity of a child. in^id'^ 
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CHAPTER VII. 
of the computation of shares. 

Section First. 

Fxtr actors of the Six Shares ^ and how they are to be 
treated when several Persons are entitled to the same 
Share. 
Eztrac- By the extractor of a share we mean the smallest number by 
^" Y^ which the share which it represents can be extracted from the 
by which mass of the deceased's property without a fraction; and for 
the ^^8 the six appointed shares there are five such numbers. Thus, 
extracted a half can be extracted by the number 2 ; e^ fourth by 4, an 
^lout a ^igjf^iji by 8, one-third and two~thirds by 3, and a sixth by 6. 
So that every case that presents two halves, or one half and 
a remainder, is to be arranged by the number 2, and every 
case that presents a fourth and a half, or a fourth and a 
remainder, is to be arranged by the number 4. Where, 
again, there is an eighth with a half, or an eighth with a 
remainder, the arrangement is by 8 ; where one-third imd 
two-thirds combine, or there is one of these with a 
remainder, the arrangement is by 3; where there are a 
sixth and a third, or a six and two-thirds, or a sixth and 
a remainder, it is by 6 ; where there is a half with a third, 
or two-thirds and a.sixth, or with one of these two, it is 
by 6 ; but if for the half we substitute a fourth, the arrange- 
ment must be by 12 ; while if, in the place of the half, we 
pat an eighth, it must be by 24.' 



^ In all cases the estate is to be divided into the number of parte 
indicated by the extractor. 
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This being premised, we have next to consider whether 
the number of parts into which the deceased's estate has 
to be divided agrees with the shares, or exceeds, or falls 
short of them. 

I. Let us suppose that the parts agree with the shares. When the 
and that each of the shares can be divided among the indi- ^^h an 
viduals entitled to it without a fraction. On this supposi- estate b 
tion no difficulty can arise; as, for instance, where the agree with 
deceased has left a sister by the same father, with her theshares, 
husband, and the estate is to be divided into two parts, or ^^^ jg 
where the survivors are two daughters and both parents, divisible 
or both parents and a husband, in each of which cases the fraction, 
division is by six, and the estate can be distributed among extractor 
the persons entitled to it without a fraction. unchang- 

But though the parts into which the estate is to be ^• 

divided may agree with the shares, yet the shares may not p^^g 

be divisible among the individuals entitled to them without agree 

a frttction ; and this may happen with one share, or with shares, but 

several. When there is only one share in this predica- one of the 

ment, the original extractor of the case is to be multiplied not 

by the number of the individuals entitled to the share, that divisible 

is, when there is no conmion measure between the indi- individu- 

viduals and their share. Thus, take the case of the de- ??f,®?' 

' titled to 

ceased being survived by both parents and five daughters; it, the 
here the extractor is six, and the share of the daughters ^^J^^' 
fournsixths, but these cannot be divided among five without multiplied 
a fraction ; and there is no common measure of four and n^j^^ ^f 
five : the extractor is accordingly to be multiplied by the the par- 
whole number of the daughters, and the product (6x5 = 30) *^^ ' 
will be the new extractor of the case ; the share of each 
heir, as it stood before the multiplication, being now also 
multiplied by five, the product will be the amount that unless 
each is entitled to. When, again, there is only one share ^^q^* 
that cannot be divided without a fraction among the in- measure 
dividuals who are entitled to it, but there is a common ghare^and 
measure between the individuals and the share, the ex- otthe 
tractor is to be multiplied by the measure out of the als.when 
number of individuals, not out of the shares ; or, in other the latter 
words, the number of individuals is to be divided by the SvWed 
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by the measure, and the extractor multiplied by the quotient. 

a^^^* Thus, take the case of two parents and six daughters; 

extractor here, the share of the daughters being four-sixths, it 

by^the ^ Cannot be divided among them without a fraction ; but 

quotient, there is a common measure (2) of the share (4), and the 

number of individuals (6) ; the extractor is accordingly to 

be multiplied by half of the number, or tiree, by which 

means it will be raised to eighteen, and as the shares of 

the parents, in the original division, were two, they are 

now also to be multiplied by three, by which means 

they will become six, while the four shares of the 

daughters, in the original division, being multiplied in 

the same way, will become twelve, giving two portions 

to each. 

When When there is more than one share that cannot be 

more than divided without a fraction among the persons who are 

one share entitled to it, there may be a common measure of all the 

without a shares that cannot be so divided, and of the individuals 

fraction, entitled to them, or there may be no common measure in 

the same /• xi. xi. i. 

course to ^ny of the cases, or there may be a common measure m 

be follow- Q^Q q{ f\^Q cases and none in the others. In the first of 
the shares these cases, the number of the person is to be reduced in 

in that correspondence with the common measure ; in the second, 
predica- '^ ' . 

ment. the numbers are to be dealt with as they stand ; in the 

third, the single class in which there is a common measure 

between their numbers and their shares is to be reduced 

in correspondence with the common measure, and the 

And the others to be dealt with as they stand. After all this has 

number l>^^ done, the resulting numbers will be found to be 

operated mootumathil (equal), or mootudakhil (one an aliquot part 

different- of the other), or mootuwajik (commensurable), or mootu- 

Jy» ^^^' hayyun (prime) to each other. If they are the first or 

are mootu- equal, it is sufficient to take one of the numbers, and 

tnatkil, multiply the original extractor by it, as, for instance, 

where the deceased has left two brothers by the same 

father and mother, and two brothers by the same mother 

only. Here, the extractor being three, the shares cannot 

be divided among the persons entitled to them without a 

fraction, but one only of the numbers or two is to be 
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t^en to multiply the extractor, or three, which will thence 
become six, and give two parts to the brothers by the 
mother only, and four parts to the brothers by father and 
mother, to be divided among them equally. Where again 
the numbers are mootudahhil^ or one a measure of the or mootu- 
other, reject the least of the numbers, and multiply the ' 

extractor by the greater. Thus, where the deceased haa 
left three brothers by the same mother only, and six by 
the father, the estate is to be arranged into three parts ; 
but these cannot be divided among the parties without a 
fraction ; the number, however, of one of the classes is 
half that of the other, the numbers being mootudakhil^ the 
extractor is accordingly to be multiplied by the higher of 
the numbers, or six, and will thus be raised to eighteen, 
by which it will be found that the estate can be arranged 
without a fraction. When the numbers are mootuwafih or mootu- 
or commensurable, you are fir3t to multiply one of the ^^M* 
numbers by the measure of the other (that is, by the 
quotient of the other when divided by the measure), and 
then multiply the original extractor by the product. 
Thus, where the deceased has left four wives and six 
brothers, the extractor is four, but the estate cannot be so 
divided without a fraction ; there is, however, a measure 
of four and six, which is two, and you are to multiply one 
of them (six) by half of the other (four), and you have 
twelve, by which you are now to multiply the original, 
which is four, and you have in the result a number which 
will satisfy the case. If the numbers are mootvbayyun or or moctn- 
prime to each other, one of them is first to be multiplied ^^^^' 
by the other, and then the original extractor by the pro- 
duct. Thus, when there are two brothers by the same 
mother only, and five by the same father, the original 
extractor being three, the estate cannot be divided without 
a fraction among the persons entitled to it, and the num- 
bers are neither commensurable nor one a part of the 
other ; one of them is accordingly to be multiplied by the 
other, which will give ten, and that number multiplied by 
the original extractor, when the product will be found to 
satisfy the case. 
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Numbers are either equal * or different, and if difierent, 
they are Tnootudakhil, mootuwafik^ or mootuhayyvn. They 
are mootudakhU when the smaller being subtracted once or 
more times from the greater, exhausts it completely, and 
the smaller does not exceed half the greater. If you like, 
you may call them mootuncLsib or proportional, as three 
to six and nine, or four to eight and twelve. They are 
mootuwajik when the smaller being subtracted once or 
oftener from the greater, the remainder is more than one ; 
as, for instance, ten and twelve, for when you subtract the 
former from the latter, the remainder is two ; and if you 
subtract two from ten several times, the latter is com- 
pletely exhausted.' When the remainder* is two, the 
numbers are said to agree in a half; when it is three, the 
agreement is by a third ; and so on up to ten. When it 
is eleven, you must take one part of that number to express 
the agreement.* The numbers are mootubayyun when, if 
you subtract the less from the greater once or oftener, the 
remainder is unity ; as, for instance, thirteen and twenty, 
for if you subtract the former from the latter, there remain 
seven ; and if seven from thirteen, there remain six ; and 
if six from seven, there remains only one. 

II. Let us now suppose that the number of parts into 
which the deceased's estate must be divided falls short 
of the shares to be provided for, — a case that can only 
happen when a husband or a wife intervenes; as, for 
example, when the deceased has left both parents, two or 
more daughters, and a husband or wife, — or both parents, 
a daughter and a husband,— or one parent, two or more 



* These are what are previously described as tnootunuUhil, which 
literally means similar, 

' If it be considered that division is only a continued subtrac- 
tion, this rule is the same as our own for finding the greatest common 
measure. 

* That is, a remainder which, being subtracted from the last 
subtrahend, completely exhausts it. 

^ The numbers in Arabic above ten are compound, as 1-10, 2-10, 
&c., and there is no word to express a part of them, as an eleventh, 
or a twdfthy &c. 
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daughters and a husband. In all these cases the husband 
or wife takes the lowest share appointed for them respec- 
tively, each parent has a sixth, and a daughter or two or How the 
more daughters the remainder, as the extractor is never to ^^ ^^ 
be increased. In like manner, when there are two brothers adjusted, 
by the same mother only, two or more sisters by the same 
father and mother, or by the same father only, with a 
husband or wife, — or one brother or sister by the same 
mother only, with a sister and a husband, — in these cases 
the husband or wife takes the highest share appointed for 
them, and the deficiency falls specially on the sister or 
sisters by the same father and mother, or the same £ftther 
only. If the estate can now be divided without a fraction, 
well; if not, you must multiply the shares® of those 
whose portions will not divide among them without a 
iraction by the original extractor. As an example of the 
first case, let us suppose that the deceased has left both 
parents, a husband, and five daughters ; here the extrac- 
tor being twelve, the husband has three of the parts, 
the parents four, and the remaining five, which are the 
daughters, are divisible among them without a fraction. 
As an example of the second case, let us substitute three 
daughters for five, when the remaining five shares will not 
be divisible among them without a fraction ; and here we 
must multiply the original extractor by three, when it will 
be found that the product will divide among them without 
a fraction. 

III. We have now to suppose that the number of When the 

shares into which the estate is to be divided exceeds the 'i™*>?r of 

parts into 
amount of the shares. When this happens, the excess or which an 

surplus is to be returned to the sharers, excepting the ^j^^* 
husband and' wife, the mother, when there are brothers, exceeds 
according to what has been already stated, and a person J^e s^^ 
who has only one cause of inheritance when there is plus is 
another who has only two causes, — in which case the J^^^^e 
master of two causes has a preferable right to the return sharers. 

Excep- 
tions. 
^ Arah. Siham, But from the second example it would appear 
that it is the numher of individuals that is to be multiplied. 
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Examplea over the master of one. As general examples of the 
return. return, take the following cases : — Ist, Both parents and 
one daughter : here, if there are no brothers, the return is 
in fifths ; but if there are brothers, it is in fourths, and 
the original extractor of the case is to be multiplied by the 
extractor of the return.^ 2nd. One parent and two or 
more daughters: here the surplus reverts by fifths, and 
the original extractor is to be multiplied by five. 3rd. One 
brother or sister by the mother only, with a sister by the 
same father only : when the return is in fourths, according 
to the most authentic report. 4th. Two brothers or sisters 
by the same mother only, with a sister by the father: when 
the return is in fifths, and the original extractor is to be 
multiplied by five, when it will be found that the product 
will dispose of the case without a fraction. 



Section Second. 

Of Moonasukhdty or Vested Interests. 

When one By this we understand that a man has died, and that 
heirs dies ^^o^e a partition has been made of his estate one of his 
before heirs has died also, so that two partitions are to be made 
hfsportio'n ^^ ^^® original estate. The way to dispose of this case is 
*^ ^ to arrange the first estate, and take a portion out of it for 

from the ^^© second, then if the heirs of the second deceased are 
general the heirs of the first, without any diflerence in the parti- 
tion, there is, in fact, but one estate to divide; as, for 
instance, when the deceased has left three brothers and 
three sisters, all related on the same side, and one of the 
brothers dies, then another, aft»r which one of the sisters 
dies, and then another, leaving one brother and one sister 
surviving, among whom the property of the original 



^ From the author's extreme brevity it is difficult to follow him ; 
but this, I believe, is his meaning: — ^The return being a fifth, its 
extractor must be 5 ; and the original extractor (6) multiplied by it 
becomes 30, which being divisible into fifths, gives 2-5tb8| or 12, to 
the parents, and d-5th6, or 18, to the daughter. 
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deceased is to be divided in thirds. But if there is any and if it 

diflTerence in the right or in the heirs, or in both right and ^thout a 

heirs, then it must be considered whether the portion of fraction 

the deceased heir will divide among his own heirs without own°heir? 

a fraction, and if so, nothing further is necessary ; as if a nothing 

person should die leaving a widow, a father, and a daughter, necessary, 
and the widow's share being an eighth is three parts out 
of twenty-four, but she dies leaving a son and a daughter, 
when her share is obviously divisible without a fraction. 

If the share ascribed to the second deceased cannot be If it can- 
divided among his own heirs without a fraction, the case ^^yi^^ 
presents two aspects : — 

First, If there is a common measure of the portion but there 

of the second deceased out of the first estate, and of the " *_^^ 

' common 

number of parcels into which the second is to be divided, measure 
we multiply a portion of this latter number correspond- ^nd^lio^ 
ing to the measure (that is its quotient when divided " by persons 
the measure) by the whole number of parcels into which quo\ient 
the first estate was divided, and the product will arrange of the 
both estates. Thus, if the deceased should have left two divided by 
brothers by the same mother, and also two by the same t^^e mea- 
father, with a husband, and the husband dies leaving a multiplied 
son and two daughters : here the original extractor, which ^y the 
is 6, must be raised to 12, on account of the fraction (as m^jatra. 
one-sixth, the share of the two brothers by the mother, tion. 
cannot otherwise be divided among them), and the hus- 
band's share being a half of these twelve parts, or 6, is 
plainly indivisible, without a fraction, into four parts (as 
required for the distribution of his estate) ; but there is a 
common measure of 6 and 4, which is 2, and the part of 
four corresponding to it, or a half, that is 2, is accordingly 
to be taken, and the original extractor (12) to be multi- 
plied by it, when the product (24) will be found to satisfy 
the whole case, and each person who had anything in the 
first estate will now have that share also multiplied by two. 

Second, When there is no common measure of the If there is 

portion of the second deceased out of the first estate ^°^™" 
■ ... mon mea- 

and the number of parcels into which his own must be sure, the 

divided, then the whole number of the parcels is to be ^ be^^iu- 
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tipliedby taken, and the original extractor multiplied by it, and 

niunber^of ^^^U ^^® ^^^ ^^ anything in the first estate is to take 

persons his portion multiplied by the same number also. Thus, 

the^^cond ^^^^ ^^^ deceased has left a husband, two brothers or 

estate. sisters by the same mother, and a brother by the same 

Illustia- father, and the husband has then died, leaving two sons 

and a daughter, the original estate being divisible into 

six parts, three of them, which is the husband's share, 

cannot be divided without a fraction into five parts ; and 

there is no common measure between three and five, three 

is accordingly to be multiplied by five, and the product 

will satisfy both estates. 

Similar When the moonasukhat presents more than two estates, 

besSop*^ that is, when more than one of the heirs has died before 

ed when partition of the first estate, you are to proceed, with respect 

mm-e^heire ^ ^^^ third in reference to the two first estates, in the 

die before same way as you proceeded with one of them in respect 

M in the ^^ *^® Other. And so on, if we suppose that there has 

case of been a fourth death or more, 
one. 

Section Third. 

How to ascertain an Heirs Portion of the Turkah or 
DeceasecCs Estaie. 

Several methods have been devised for this purpose, of 
which the following is the simplest : — Set aside for the heir 
so much of the assets of the estate as maybe proportionate 
to his part in the Fureeznt, or number into which the whole 
must be divided to give each heir his portion without a 
fraction. "With this view you may either divide the amount 
of assets by the furcezut^ and multiply the quotient, or 
result of the division, by the number in the fureezui allotted 
to the heir, or you may multiply the assets by the heir's 
allotment, and divide the product by the fureezut, when the 
result will be the same.® 

^ Thus, if the assets are 24 deenare, the fureezut 12, aod the heir's 
allotment a fourth, or 3-12ths, you either divide 24 by 12, and multiply 
the quotient (2) by 3 ; or multiply 24 by 3, and divide the product 
(72) by 12, when the result is in either case G deenars, as the heir's 
allotment. 
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So far when the assets are a whole number. Now 
suppose that there is a fraction above the whole number, 
as for instance so many deena/ra and two-thirds of a deenar. 
Here you are first to multiply the whole number by the 
denominator of the fraction, and add its numerator to 
the product ; you are then to proceed with the sum thus 
obtained in the same way as you have been directed to 
do in the first instance. When you have thus arrived at 
the heir's portion, you are to divide the amount by the 
denominator of the fraction, as by two if the fi-action were 
a half, three if it were a third, and so on. If there is a 
remainder which does not amount to a deenar, you are to 
expand the remainder by reducing it to kerais^ and then to 
divide the product. If there is a remainder which does 
not amount to a Jcerat^ you are to expand it in like manner 
by a redaction to hoohhas^ dividing the product as before, 
and so on to wroozz and jooza as far as may be necessary.* 

To prove the work you are to add all the portions of the 
different heirs together, and if they make the exact sum of 
the assets the work is right ; if not, there is an error some- 
where. 

^ There is some obecurity in this caae, but it maj be illustrated 
tbua: Taking the assets at 24 and 2 thirds, and substituting for 
deenar$t pounds sterling, the subdiTisions of which are more ^miliar, 
we have first 24xd-i-2->74; then 74x3-^12-18, with a remainder 
of 6-12ths, which is the portion of the heir as exhibited in thirds, 
and being divided by 3 gives 6 and 2-12ths ; now redudng 2-12th8 
of a pound to shillings and pence, we have 6/. Ss, id. as the heir's 
one-fourth share of 24 2-3rds of a pound, or 24/. 13^. 4d, 
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BOOK VIIL^ 
INHERITANCE. 



INTRODUCTION. 

The causes which operate in law a title to succession are Grounds 

three, as prescribed by our holy religion : first, nusuh or °^ inherit- 

consanguinity : that is, the connection of one person with three. 

another by any of the ties of blood or descent established 

by birth ; second, subub or aflBnity : that is, the connection 

of one of two persons with the other, produced by marriage 

which is established betwixt them by contract ; and third, 

wula, dominion or patronage : * that is, the connection of 

one with another by manumission, or other legal cause to 

be hereafter explained, not however produced either by 

birth or marriage. 

Of Inheritance by Consanguinity, 

Under the first title are comprehended several classes The right 

or seriesy each of which, in the order here described, enjoys ^^j^^"*' 

a preference in succession over that which follows it, to the involves 

utter exclusion of the latter ; and thus, whilst of the first ^^|[^jj|. 

class a single member, whether male or female, exists, classes of 

there is no title of inheritance in the second ; and the ^^^^' 
same of the second with respect to the third. 

^ This additional book on Inheritance is from a manuscript by the 
late Ldeuten ant-Colonel John Baillie, who translated the first volume 
of the Digest of Imameea Law, compiled under the superintendence 
of Sir William Jones, and it is believed, for the reasons mentioned 
in the Introduction, to be a translation of a further part of that 
digest. 

^ Included by the Shuraya under Subttb, — Ante, p. 261. — Ed. 

Y 2 
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Class first, 

immediate 

parents 

and 

children 

how low 



Parents 
inherit 
with 
children 
how low 
soever, but 
grand- 
children 
are ex- 
cluded by 
children, 
and great- 
grand- 
children 
by the 
former 

Any indi- 
*vidual of 
this class 
excludes 
the two 
following, 
as grand- 
fathers, 
brothers, 
and 
uncles. 

The first 
class in- 
volves two 
descrip- 
tions : the 
deceased's 
root, and 
his off- 
spring. 

Of whom 
neither 
excludes 
the other 
from 
succes- 
sion, be- 
cause 
proximity 
of degree 
can only 
operate 



In the first class are included by law the father and 
mother, or immediate parents only, of the deceased, with- 
out extending to more remote ancestors, and his children, 
extending to the lowest, as grandchildren, great-grand- 
children, and so on, however remote in descent, with this 
proviso, that of these the nearer always excludes from 
succession one more remote in degree. Thus the &ther 
and mother of a person deceased inherit with his children, 
his children's children, and his children's children's chil- 
dren, and so on ; whereas grandchildren do not inherit 
with the immediate offspring of the deceased, nor do great- 
grandchildren with the latter ; but, on the contrary, each 
degree of posterity totally excludes that more remote from 
any title to succession. Further, no member of the two 
following classes can inherit, whilst any individual, even a 
female of this series, exists, and however remote in descent 
such female may be. Thus, a grandfather of the decetised 
cannot inherit with any one of the immediate parents, nor 
of the children how low soever; and in like manner a bro- 
ther of the deceased is completely excluded by the existence 
of any member of this series ; as are also all uncles both 
paternal and maternal, whom we shall hereafter describe 
as being placed in the third series of consanguineous 
heirs. 

The first class, as may have been observed, comprehends 
two descriptions, viz., first, the root of the deceased, which is 
limited in number, as including only the immediate parents, 
whose place in succession with children cannot be supplied 
by ancestors more remote ; and second, the hranch or offspring 
of the deceased, which is unlimited in number and degree, 
as comprehending children and children's children however 
remote in descent, observing always the rule of precedence 
by proximity in degree, and thus supplying the place of 
eacK step in event of failure, by the next thereto in descent. 
It is further to be observed of these two descriptions, that 
no member, even the nearest one, as a father, for example, 
of the deceased, can exclude from succession the most 
remote of the other as a great-grandchild; but, on the 
contrary, this exclusion by proximity of degree takes effect 
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only where the heirs are of one and the same description, exclnsion 
like a son, for instance, or a daughter of the deceased^ who beiw i^ 
necessarily excludes a grandchild from inheritance. of one 

These principles of law are established as well by ti^^^ 
nnanimous consent of most of our doctors as by express p^of i,y 
traditions of the two holy Imdms,^ on whom be peace, tradition 
reported by Zuraru in these words : " Not one of the foregoing 
creation of God can inherit with a child of the deceased, principles, 
except the immediate parents and the husband, or wife ; 
should there be no immediate children, grandchildren, 
whether male or female, supply their place in succession : 
those from a son inheriting the share of a son, and those 
of a daughter taking her portion of the inheritance ; and 
be these ever so remote in descent, whether two or three 
generations, or more, still they inherit the portion of 
immediate offspring, and exclude from succession every 
description of heirs that a child begotten by the deceased 
would have excluded if in existence." Further, by a report 
of Bookeyr from the Imdm Mohummud Bdkir, on whom be 
peace, in these words, " no brother or sister even by the 
full blood, and no brother or sister by the father's or by the 
mother s side, can take any part of the inheritance with the 
father of the deceased." Likewise by a decision of the 
same Imdm^ quoted by Aboo Buseer in the case of a person 
who died, leaving his father, paternal uncle and grand- 
father, to this effect : " The succession rests solely with 
the father, and neither uncle nor grandfather can inherit 
any part thereof." Also by a tradition of this holy Imdmy 
recorded by Tuzeed Kunsay in these words : " Your son 
is preferred in succession to your grandson, and your 
grandson excludes your brother." To the same effect are a grand- 
various other reports generally known, in some of which, mother 
however, a species of exception from the foregoing rules in inherit a 
favour of a grandmother only,* although not positively ^^^^ ^^*^ 
enjoined, would appear strongly recommended, viz. that immediate 

' Mohummud B^ldr, the fifth Imam, and his son Jafer Sadik, or 
the Just. 

* According to the Shvraya the benefit of the exception extends 
to the grandfather also. — AntCf p. 279. — Ed. 
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parents, she shall receive a sixth part of the inheritance in cases 
recom-^ where, from failare of children, the portion of the immediate 
mended as parent, her child, whether &ther or mother, is increased ; 
agra ui y. ^y^- j^Q^^y^j. ig to be understood as a cTatnitoas subfds- 
But not in , , . . « f i • i 

virtue of tence, and by no means in virtue of a legal title to suc- 

a legal cession, from which, as we have already seen, all more 

remote ancestors are entirely excluded by the existence of 

an immediate parent. 

Class The second class of consanguineous heirs comprehends 

^^^ te grandfathers and grandmothers of the deceased, how high 

ancestors soever in degree of ancestry, and brothers and sisters 

brothers *^^ their children however remote in descent, the nearest 

and always excluding one more removed ; — thus, a grandfather's 

sisters. father cannot inherit with a grandfather or grandmother, 

fathers ^^^ even a brother's son has no title with a brother or 

exclude sister of the deceased ; a brother's grandson is excluded by 

grand- » brother's or by a sister's son ; and, in short, the arrange- 

fathers, ment respecting children and children's children of the 

brothers deceased, formerly explained, has a similar influence exactly 

and sisters ^y^j. members of this class ; of which, further, no individual 

nephews , . 

and nieces, can possibly inherit whilst any member, even a female of 

by reason ^^le first series, exists, 
of prox- ' 

imityof This second class likewise involves two separate de- 

degree, scriptions of heirs : one comprehending all grand&thers 
separate ^"^ grandmothers of the deceased, how high soever in the 
descrip- line of ancestry, with application of the rule of precedence 
'^°°® » by proximity, to the nearer first and then the more remote ; 
and the other including all brothers and sisters and their 
children, how low soever, always observing the same rule, 
in each of To each of these descriptions there belong unlimited degrees 

which the ^f ascent and descent — thus, the decnree of firandfathers and 

heirs are ° ° 

preferred grandmothers is nearer to the deceased, and necessarily 

imit ^*b t ^^cl'^^^ ^^^^ of their parents, and the degree in like manner 
notinboth of brothers and sisters nearer than that of their children ; 
ousiT^"" ^^^ ^^ member of one description, even the nearest in de- 
gree, can exclude even the most remote of the other from 
inheritance, because exclusion by proximity can only take 
efiect amongst heirs that are of one and the same descrip- 
tion, in the same manner as a child of the deceased, even 
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the most remote in descent, is not excluded by the exist- 
ence of both father and mother, or any one of them. For 
example, a grandfather of the deceased, however near, in- 
herits with the immediate oflFspring of a brother or sister, 
and their children's children how low soever ; but does by 
no means exclude them fix)m succession; and in like manner 
a brother or sister of the deceased may be associated with 
a great-grandfather or grandmother however remote in as- 
cent. Upon this principle, if a brother dying should leave 
his brother, hi& grandfather's grandfather, and a brother's 
or sister's son, the inheritance would be divided betwixt his 
brother and grandfather's grandfather, and no part thereof 
would fall to the nephew who is excluded in this example 
by a nearer in degree of the same description. Upon the 
same principle, were the deceased to leave a brother's ov 
sister's son, his grandfather and a grandfather '^father, the 
property would in the case be divided betwixt the two 
former, and no part whatever thereof could be claimed by 
the great-grandfather, he being, in this example, excluded 
by one nearer in degree of the same description of heirs. 

Further, whilst any individual, whether male or female, Any in- 
in whatever degree or description of this series, exists, ^his^ciass* 
no member of the third or following class can have any excludes 
title to inheritance. ^ foulwing. 

These principles regarding the second class of heirs by Tradi- 
consanguinity are established not only by what has been ^^onal 
already stated in treating of the first, and by the general 
assent of our doctors, but also by a judgment of the iTiuhn 
Jdfer Sddik, on whom be peace, reported by Humza Ebn 
Hum/rdu in the following words : " I inquired respecting 
Kvlalut or distant kindred : he replied, * These inherit only 
upon failure of children and parents' " — likewise by a report 
of Ismdiil Jdfy in these words : " I heard the Imam 
Mohurmnud Bdkir^ on whom be peace, declare, that a 
grandfather divided the inheritance with brothers of the 
deceased, (that is, inherits with them,) be their number 
what it may, even to an hundred thousand." Further by 
what is related of the Imdm Jdfer Sddik, on whom be 
peace, by Abdn Ebn Tughlib^ in these words : " I asked 
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regarding a brother's son and a grandfather ; he answered, 
*They divide the inheritance by halves/" Again, by a 
decision of the same Imdm^ in the case of a person who 
left his daughter, and a sister by the same father and 
mother, viz., " that the whole property descends to his 
daughter, and the sister inherits no part thereof." By 
another, in a case where the deceased had left a daughter's 
daughter and his brother, to this effect, ^' the succession 
is to the nearest of kin, viz. the grandchild only," and by 
a third, when the Imdm was interrogated respecting an 
uncle's son, and a grandfather, he replied, ^' the whole 
property goes to the grandfather alone." 

To the same effect are various other authentic traditions 
generally known, which demonstrate the association of 
grandfathers with brothers in the right of succession, com- 
prehending as well the most remote as the nearest in 
degree, with application always of the rule of precedence 
by proximity in each, as laid down by express traditions, 
which, whilst they require a preference to tiie nearest 
grandfather in exclusion of one more remote, leave the 
common right of succession in this description with that of 
brothers perfectly established. Nor does it by any means 
affect this principle of law whether a brother s son, for 
example, of the deceased, be in a more remote degree than 
that of the grandfather in ancestry or otherwise, because 
proximity of degree can only have effect where the heirs 
are of one description, that is, in the sfkme relation to the 
deceased, and by no means where their relation is different, 
which is indeed clearly proved by the traditional report of 
Ahdn^ formerly quoted, directing an equal distribution of 
inheritance by halves in the exact example before us of a 
brother's son and a grandfather. 
Clara Under the third class of consanguineous heirs are com- 

^^^^ ^ prehended brothers of the deceased's father, brothers of 

uncles and . 

aunts and the mother, and the sisters of both ; commonly known 

^h^idr ^^ ^^^ characteristic appellation of paternal and maternal 

how low uncles and aunts ; and upon failure of these, their children 

■^^®'- and children's children, and so on, the nearest in descent 

always excluding one more remote. Thus, the son of a 
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paternal uncle does not inherit with a paternal ancle or 
aunt ; and in like manner the son of a maternal uncle is 
excluded by a maternal uncle or aunt. 

This class, it may be observed, involves only one Aliform- 
general description of heirs, because their title to succes- ^neral 
sion is derived from one general relation to the deceased, descrip- 
viz. that of brotherhood or sisterhood to his parents, for ^^^ 
brothers and sisters we have already seen to be included in 
one description of the second series ; and consequently all 
persons connected by this tie must also be considered in 
one and the same description, which, however, like the 
former unlimited, possesses numberless degrees of proximity 
and distance that are necessarily referred to in settling the 
succession. Thus, a paternal uncle or aunt is obviously 
nearer in degree to the deceased than the son of a paternal 
or maternal uncle, and an uncle or aunt by the mother's 
side, nearer than the son of a paternal or maternal uncle Without 
or aunt. It follows, therefore, that with a maternal uncle ^^^ 
only of the deceased, or with a single maternal aunt, not betwixt 
one of their children, nor the children of a paternal uncle ^J^^. 
or aunt, can have any title to inheritance ; and by the same nal, but 
rule, if a paternal uncle or aunt of the deceased exist, no ^des^the 
part of the succession can go to their children, or to those descend- 
of a maternal uncle or aunt. In short, the rule of preference t^g ^^ijgj 
in succession by proximity of degree has an uniform in- as well as 
fluence over this description of heirs, their children and 
children's children ad infinitum^ with one only exception. With one 
which the general assent of all our doctors has ratified and ^^y**^ 
confirmed, viz. that the son of a paternal full uncle * ex- of the son 
eludes a paternal half uncle only of the deceased, and takes ^^^i^^ij 
the whole inheritance, preferably to the latter, although excludes a 
nearer in degree, if the succession should be limited to f^^ ta-^^ 
these two ; and it is in virtue of this exception that, had heritance. 
the Prophet of God, on whom and his posterity be blessing 
and peace, left no issue at the period of his dissolution, 
his whole succession must by law have devolved on the 

^ That is, the son of an uncle who was full brother to the 
deoeased^s father by the same father and mother^ 
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Proof by 
traditions 
of the 
general 
rale. 



Commander of the Faithful Aly, on whom be the blessing 
of God, in preference and complete exclusion of Ahhass ; 
for ^hoo Tdlib was the full brother of AbdooUay both by 
father's and mother's side, and consequently his son, the 
Commander of the Faithful, although more remote in degree, 
must have excluded Ahhass, half-uncle of the Prophet, as 
being brother to Ahdoolla by the father's side only. 

The general principles of law first described regarding 
this third class of consanguineous heirs are established in 
part by the reports and traditions formerly quoted, and 
further by a judgment of the Imdm Jdfer SdcUk, recorded 
by Ahoo Buseer, in the case of a person who dying had 
left an aunt by the father's side, and also a maternal 
aunt, to this efiect: "Two-thirds of the succession to the 
deceased's paternal aunt, and one-third to his aunt by 
the mother's side." Likewise by a tradition of the same 
Imdm quoted by Ahoo Buseer in these words : " A 
maternal uncle and aunt may inherit the whole property 
of a person deceased, if there be none other nearer in 
degree, as Almighty God hath declared * Relatives by 
blood are preferred in succession some of them to others.' '* 
Further by a decision of the Imdm Mohummud BdJcir, on 
whom be peace, recorded by Hoosein Ebn Hukum, in the 
case of a person who dying had left two maternal uncles 
and his master, by whom he was emancipated, upon which 
the Imdm decreed, applying the sacred text "Relatives 
by blood are preferred," "that the property is between 
the two uncles." Also by a report of Ebn Mohurez to 
this effect, " that he pot the case of a paternal uncle's son 
and maternal aunt to the Imdm Jdfer Sddik, on whom be 
peace, and was answered, * The property goes all to the 
aunt.' " Likewise the case of a paternal uncle's son with 
a maternal uncle, which was decided " The whole inherit- 
ance to the uncle." Further, the case of a paternal uncle's 
son with the son of a maternal aunt, which was answered 
in the words of the Kordn, "To the male the share of 
two females." And, lastly, by the same Imdm, in the 
of a paternal uncle and aunt, in confirmation of the 



case 



foregoing principles, we have the following decision : " To 
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tlie ancle two-thirds of the inheritance and one-third to 
the annt." 

To the same effect are many other authentic traditions Proof of 
generally known, and with respect to the particular excep- tion^^^^^ 
tion above described, in addition to the unanimous assent 
of all our doctors, it is established by an express tradition 
of the Imdm Jdfer Sddiky on whom be peace, recorded 
by Hoosein Ehn Amdru in these words. " The Imdm^ on 
whom be peace, put this question to me : ' Who is 
preferred in succession to a person deceased, the son of 
a paternal full uncle, or his paternal uncle by the same 
fether only ? ' I replied that I had heard a tradition from 
the Commander of the Faithful to this effect : ' The sons 
of paternal full uncles are preferred to kinsmen by the 
father's side only.' He observed, * You have explained it 
in a clear and obvious manner. Verily, Abdoolla, father 
to the Prophet of God, was foil brother of Ahoo Tdlih by 
the same father and mother, whence the Commander of 
the Faithful, as son of Aboo Tdlihy had no issue of the 
Prophet remained, would have excluded Ahbasa, his uncle 
by the same father only, from inheritance.' " 

And hereupon a question has arisen whether the This 
exception is by law restricted to the particular instance ^*^?^j^ 
before us without application to any other, or may be also to the 
legally extended to all similar cases. The most common partic^^l^r 
and prevalent doctrine has restricted its influence to this described, 
particular case alone, and the author of the Shuraya has 
expressly declared that if with these two persons, viz., the 
son of a paternal full uncle and a paternal uncle of the 
half blood, any other heir, even a maternal uncle, should 
exist, the decision of law would be completely altered, and 
the title of the uncle's son entirely cut off. 

Upon failure of the various degrees already mentioned On failure 

of this third class, viz. paternal and maternal uncles and ^<j ^^nu 

aunts and their children, however remote in descent, the the 

inheritance of a person deceased falls by law to the paternal g^^^*^^ 

and maternal uncles and aunts of his father and mother, grand- 

and after them to their children's children how low soever, ^nd-*° 

observing always the rule of precedence by proximity and aunts and 

their 
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descend- arrangement conformable thereto, already so often described. 
who'form ^h®^ ^^7 ^ denominated the second step of this third 
the second series of consanguineous heirs, and if of them no individual 
this series • should exist, the inheritance reverts to paternal and maternal 
after uncles and aunts of the deceased's grandfather and grand- 

the^ CTeS^ mothei*, after whom to their children and children's chil- 
grand- dren, how low soever, observing the rule of precedence by 
aunts^ ^ proximity as above. These form the third step of this 
forming series; and upon entire failure of them the uncles and 
step of aunts of a great-grandfather and grandmother succeed to 
this series; the deceased; afker whom their children and children's 
npon children, and so on. These latter constitute the fourth 

who^^ th* ^P ^^ *'^® series ; and, upon the same principle, we may 
great- suppose a further progression, ad infinitum, which principle 
fatiiCT's ^^ ^^^ ^^ ^^^^y established by the preference expressed in 
uncles and the sacred text to " relations by blood,'^ and by the universal 
snored niaxim of inheritance which places " every zoo ruhum, or 
forming distant kinsman, in the exact situation of that person 
gJL ^ nearer to the deceased, through whom his relation is 

derived." 
Full This leads us to describe the following three general 

whether* ^ules respecting succession, to which it is particularly neces- 
male or sary that attention should be paid. The first of these is 
exclude ^^^^ every person related to the deceased by both sides, 
those by viz., the father's and mother's, in any degree of consan- 
father's g^^^^^^Jj excludes from inheritance a person in the same 
side from degree by the father's side only, and this whether a male 
fmce'ifin ^^ female, the latter being deprived of every title to suc- 
the same cession. Thus, a brother, for example, or a sister of 
^f^\ the deceased by the same father and mother, excludes a 
aDd brother or sister being in the same degree by the same 

sisters, father only. The same principle likewise applies to 
paternal uncles and aunts of the deceased, and also to 
maternal uncles and aunts, provided they are in one and 
the same degree of propinquity. Thus the son of a brother 
by the same father and mother does not exclude a brother 
by the same father only, because those degrees of relation- 
ship are difierent ; whereas the son of this latter, as in the 
same degree, would be entirely excluded by the former. 
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A paternal ancle, again, related by both sides, meaning paternal 
thereby a brother of the deceased's father, by the same ^te!"^ 
father and mother, does not exclude a brother of the de- 
ceased by the same father only, nor even the son of such 
brother ; but certainly excludes an uncle by the same father 
only. Further, the son of a full paternal uncle does not 
exclude an uncle, whether paternal or maternal, by the 
father's side only, except in the particular case formerly 
quoted, on which all our doctors are agreed ; but would, of 
necessity, exclude the son of such uncle, as being in the 
same degree. If, for example, therefore, a person dying 
should leave a brother by the same father only, and a 
sister by the same father and mother, the brother could in 
this case take no part of the inheritance, which would 
descend entirely to the sister ; and this rule universally 
applies not only to all brothers and sisters with regard to 
each other, and to their children in like manner, but also 
to all paternal uncles and aunts with respect to each other, 
and to their descendants; and likewise to all maternal maternal 

uncles and aunts, and to their children, how low soever. uncles an<J 

aunts ) 
It does not, however, we observe, apply to paternal ij^^.^^j|. 

uncles and aunts, with regard to those on the mother's promisci;- 
side, promiscuously, although these are all, as already ^o^wt 
observed, included in one description of the same class or both the 
series. Their general relation to the deceased, it is true, ^^^' 
as derived through one medium, viz., brotherhood with his 
father and mother, would appear to require the general 
application of this rule without distinction to them all, in 
the same manner as it applies to all those related by 
brotherhood with the deceased himself; for of the latter a 
full brother excludes entirely a sister by the same father 
only, and vice verad, as has already been stated. This 
objection, however, is removed when we consider that the 
relation of paternal and maternal uncles and aunts being 
derived through the father and mother, or roots of the 
deceased, betwixt whom, though equal in degree, no ex- 
clusion can take place, their shares or ranks in succesr 
sion being separate and distinct, it follows that these 
uncles and aunts, related through them respectively, must 
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have likewise separate and distinct ranks in saccession ; 
and hence the rule of exclusion cannot operate promis- 
cuously, notwithstanding their equality in degree. It is 
therefore established by unanimous assent that a paternal 
uncle or aunt of the deceased, being of the ftill blood 
in manner above alluded to, does not exclude from in- 
heritance a maternal uncle or aunt of the half-blood only, 
but certainly excludes another paternal uncle or aunt of 
this latter description. In like manner, a maternal uncle 
or aunt, who is full brother or sister to the mother of the 
deceased, does not exclude a paternal uncle or aunt of 
the half-blood only, but would cert^dnly exclude another 
maternal uncle or aunt who bore only this imperfect 
relation. 

For example, if a person dying should leave a paternal 
half-uncle and a maternal full aunt, no exclusion here 
taking place, the former would inherit two-thirds of the 
property, and one-third thereof would descend to the 
latter. Again, if he should leave a maternal half-uncle 
and a paternal full aunt, the division of inheritance would 
be guided by the same rule, viz. to the former one-third, 
as deriving his title from the mother, and two-thirds 
to the latter ; for it is reported by Aboo Ayoob, from the 
Imam Jdfer Sddik, on whom be peace, to be written in 
the book of Aly, on whom be blessing and peace, " That a 
paternal aunt is by law in the exact situation of a father ; 
a maternal aunt in that of a mother ; and, in general, every 
distant kinsman in the situation of that relation more near 
through whom his title is derived." 
Proof by The principle of exclusion by double tie or full blood 

traditions, relationship is established by the following tradition of the 
Imdm Jdfei* Sddik, recorded by Yuzeed Kunasy in these 
words : " Your full brother by the same father and 
mother is preferred to your half-brother by the same 
father only ; and also the son of your full brother is pre- 
ferred to the eon of your half-brother only ; your paternal 
uncle, the full brother of your father, to your paternal 
uncle his brother by the same father only ; and the son of 
such paternal full uncle to the children of a paternal half- 
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uncle only." Likewise, by a tradition of the Commander 
of the Faithful, quoted by Ha/rus in these words : " Surely 
kinsmen by the same father and mother shall inherit in 
preference to kinsmen by the same father only." 

The second general rule regarding inheritance to be Full 
described is, " That every person related to the deceased ^^'^'^ 
by both sides, viz. the father's and mother's in any degree those hy 
of consanguinity, excludes a person having the same rela- ^^/"^y 
tion by the mother's side only from all title to the residue from the 
or surplus of an estate after distribution of the shares, but '®"^^'*®' 
not from his appointed share of inheritance, provided they 
are both in the same degree ; " for a paternal uncle having 
this full relation does not exclude a sister of the deceased 
by the same mother only, either from her residuary title 
or her appointed share, by reason of their disparity in de- 
gree. As an example of this general rule, if we suppose 
the case of two sisters of a person deceased, one his full 
sister by both parents, and the other his half sister by the 
mother only, the appointed share of the former being a 
half, and of the latter a sixth as one, or a third in the 
event of plurality, which leave a surplus of a third in the 
first case, and a sixth of the estate in the latter, this 
surplus or residuum would go exclusively to the full sister, 
in addition to her share, and no part thereof to the other. 
Again, if we suppose two brothers of the deceased, one by 
the same father and mother, and the second by the same 
mother only, the latter, as one in this case, receives only 
a sixth, or a third, in the event of plurality, viz. his ap- 
pointed share of inheritance, and all the residue thereof 
goes to the full brother. The rule is exactly the same 
with respect to children of brothers and sisters, and to 
paternal and maternal uncles and aunts and their de- 
scendants in the order so often adverted to. 

Such, at least, is the most common and prevalent doc- 
trine amongst our lawyers, of whom many have asserted 
its confirmation by general assent, seeing that the deficiency 
or loss by defalcation of an estate, howsoever occasioned, 
must invariably affect the relation by both sides ; and con- 
sequently the surplus or residuum, after the distribution of 
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the appointed shares should in justice be applied to com- 
pensate their loss. For example, if we suppose, together 
with a full sister and one by the mother only, a husband 
also, or a widow of the deceased, to exist, the full sister can 
only receive what remains of the estate after distribution of 
the appointed shares to the other two ; and thus, as the 
husband, for example, is entitled to one-half of the whole 
property, and the sister, by the mother's side, to a sixth, 
there remains only a third for the fall sister, who conse- 
quently, in this example, suflFers a deficiency of one-sixth 
in her appointed share of succession. There is, besides, 
an express tradition of the Commander of the Faithfal, 
upon whom be peace, in confirmation of this rule recorded 
by Aboo Omar al Ahdy^ in these words: "Brothers or 
sisters by the mother can never inherit more than a thirds 
nor can their share be less than a sixth.^* 

It is further to be remarked that a person related by 
the father's side only supplies the place of a full kinsman 
upon failure of the latter in all cases, and therefore excludes 
those related by the mother's side from all residuary title, 
in like manner as the former. This is agreeable to the 
doctrine of Sudook and most of our lawyers, because the 
fall kinsman and he by the father's side only, on failure 
of the former, suffering alike the loss or deficiency, they 
pught in justice to have a similar exclusive title to the 
residuum or surplus. Besides, there is a positive judgment 
to this effect of the Imdm Mohummvd Bdkvr^ on whom 
be pe€k^, quoted by Mohurn/mud Ebn Mooslim^ in these 
words : " I inquired respecting the son of a sister by the 
father's side, with the son of a sister by the same mother 
only. He replied, 'To the latter a siaih^ and all that 
remains to the former.' " 

The third general maxim alluded to is, " That every 
person having two different relations to the deceased of a 
nature whereof one impedes not the other, does not exclude 
a person having only one relation, provided it be in the 
same degree ; but the former receives two portions of 
inheritance in virtue of his double title, and the latter 
has only one portion in virtue of his single relation." 
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This principle is ratified by unaDimous assent without portion of 
any dMTerence of opinion, because exclusion from inherit- ^no^"^ 
ance is founded by law on the disparity of degrees in pro- 
pinquity and distance, and by no means on the unity or 
plurality of relationship. 

If, therefore, a person deceased should leave one 
maternal uncle, and a paternal uncle who is also uncle 
by the mother's side, the maternal uncle would receive 
first a third of the inheritance, the paternal uncle as such 
alone would inherit two-thirds ; and further, in virtue of 
his relation by the mother's side, would be entitled to half 
the portion first allotted to the maternal uncle ; in reality 
the latter's portion would be only one-sixth of the estate, 
and five-sixths thereof would go to the former, in the same 
manner as if the deceased had left one paternal uncle and 
two uncles by the mother's side, because each of the sides 
by which the first is related founds equally a title to 
succession, as is clearly proved by the absolute terms in 
which the various traditionqtl documents to this efiect are 
conveyed. 

To illustrate the possibility of these two relations Example 
being combined in one person, let us suppose that Zuyd, ^^^^. 
for example, marries Tvlha^ who is half-^sister to his half- nation, 
brother, either by the father's or mother's side, but in 
such manner as that no relation subsists between the 
spouses : that Zuyd has a son by a former wife, and Tulha 
has had a daughter by a former husband ; these two in- 
termarry, and have a son named Omur ; Zuyd also has a 
son by his wife Tulha, whqm we shall call Bukur, Now 
this Bukur is consequently paternal uncle to Omur, being 
the half-brother of his father, whilst he is also maternal 
uncle, being half-brother by the mother's side of his 
mother. 

But a more simple and obvious example occurs in 
supposing any person whom we shall name Zuyd to have 
a half-brother by the father's side, and a half-sister by the 
mother's, and these two to intermarry, in which event 
Zuyd is manifestly both paternal and maternal uncle to all 
the ofispring of that marriage. 

PART n. z 
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Of Inheritance by Affinity, 

The second cause which operates in law a title to 
succession is aflinity or marriage, by virtue of which a 
surviving husband and wife enjoy respectively a definite 
and fixed share of the deceased spouse's inheritance, nor 
can either be excluded from that share by any heir what- 
soever; but, on the contrary, they are associated and 
inherit with every class and description of heirs, whether 
by consanguinity or patronage, and this by unanimous 
assent, agreeable to the word of Almighty God: "And 
for you is the half of what your wives shall leave if they 
have no issue ; but if they have issue, then ye shall have 
a fourth part of what they leave after the legacies they may 
bequeath aad payment of their debts. They also shall 
inherit the fourth of what ye shall leave in case ye have no 
issue; but if ye have issue, then they shall receive an 
eighth part of your inheritance, after the legacies ye may 
bequeath and payment of your debts." Further, there is 
a tradition of the Imdm Mohummvd Bdkir, upon whom be 
peace, quoted by Aboo Midzd in these words : " Verily, 
Almighty God hath included a husband and wife amongst 
every description of heirs, and their shares of inheritance 
can, therefore, never be less than a fourth and an eighth of 
the property." Another tradition of the same Imdmi is 
reported by Mohummxid Ebn Mooslim in these words : " A 
husband can never receive less than a half, if there be no 
issue, nor can the share of a wife be less than a fourth, if 
there be no issue; but if there should be issue, the 
husband in this case takes a fourth, and the share of a 
widow in this event is an eighth of the property." To the 
same effect are many other authentic documents. 

Thus, a husband and wife have e€tch their appointed 
shares of inheritance in every possible situation, and the 
remainder of the estate, only after payment of these, 
descends to the other heirs, whether by consanguinity or 
patronage, if such exist ; if otherwise, as where a wife 
may die leaving no heir of any description, save her 
husband, and the succession is thus limited to him and 
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the Imdm or public treasury, the husband in this event A husband 
takes not only his appointed share, viz., a half, but has Jl^iduIlJy* 
also a residuary title to the remainder. Such, at least, is title in 
the most common and prevalent doctrine, which, further, l"^^'^ 
the two Shaikhs,^ as well as Suyd Moortuza^ have declared the publio 
to be incontestable, by reason of an authentic tradition "^' 
related by Aboo Bmeer in these words: "I was present 
with the Imdm Jdfer Sddik when he assembled the people 
to prayer, and was informed of a woman's decease, who 
had left her husband, and no other heir. He replied, 
* The property goes all to her husband.' " And another 
decision of the same Imdmn-^ in the case of a woman who 
left her husband, and no other relations known, viz., " The 
succession is for the husband entirely ; " as well as several 
other authentic documents to a similar effect. 

It is otherwise in the case of a husband's decease leaving A widow 
no heirs of any description save his widow, for she receives ^j^uary 
only her appointed share, viz. a fourth part of his pro- titla 
perty, and the remaining three-fourths go to the Imdm 
or public treasury, as a widow has no residuary title in 
any situation whatsoever, according to the most prevalent 
opinion, and to a positive judgment of the Imdm Mohvm' 
mud Bdkivy on whom be peace, quoted by Mohummud Ebn 
Mooslim, in the instance of a man who died leaving only 
his widow, to this effect: "She receives only a fourth 
part, and the residue goes to the ImdmJ^ To the same 
purport are several other authentic documents; and the 
distinction between a surviving husband and a widow is 
further expressly confirmed by Allamee in his TuhreeVy by 
the Martyr in his LoomAiay and likewise by the Shaikh,'' 

It is a prevalent opinion amongst all our doctors, that 
marriage contracted in sickness or upon deathbed does not 
found a title to inheritance in the widow ; that deathbed 
divorce, on the other hand, does not operate her exclu- 
sion; and, further, that temporary marriage, or contracts 



^ Shaikh Aboo Jdfer Tocsy and Shaikh Moofeed, 
' Aboo Jdfer Toosy. 
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of Mootdy by no means establish a title to saccession in 
either of the parties. To illustrate these principles of law, 
the following three sections are requisite : — 
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Section First. 

If a sick man contract marriage with a woman, whether 
his distemper be dangerous or otherwise, and die of that 
distemper, without intervenient recovery or convalescence, 
previous also to consummation of his nuptials, such contract 
of marriage is thereby null, or in other words, is not con- 
sidered to be established in law, until consummation, or 
recovery of the husband from that disease with which he 
was afflicted at the time. It follows that in this case there 
can be no title of inheritance between the parties, no dower 
even incumbent on the husband, and that the woman is not 
bound to observe an Iddut or term of probation. This law 
of annulment of contracts entered into by parties legally 
qualified to contract, without divorce or voluntary dissolu- 
tion, may certainly at first sight appear irreconcilable, but 
all objection and doubt is removed necessarily by a refer- 
ence to those authentic proofs of their nullity, already 
detailed in the " Book of Marriage." ^ 

If, on the other hand, the contracting party should die 
of any other complaint, or of that same distemper after in- 
tervenient recovery, or after consummation of his marriage, 
the contract is, in this case, valid and binding, consequently 
the right of succession fully established beyond the possi- 
bility of doubt by reason of the absolute and comprehensive 
sense of the sacred text already quoted, and the particular 
traditions establishing, in this case, the validity of contract 
which were formerly referred to in treating of marriage.* 

If, again, the woman should die previous to consum- 



® This Book, which was probably added to the Digest compiled 
under the superintendence of Sir William Jones, by the translator, 
was never published, and has not been found among his papers 
which have come to my hands.^ED. 

^ See last note. 
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'mation of the marriage with a man who was sick at the the hus- 
period of contract, and notwithstanding survives her, his inherits, 
right of inheritance is liable to difficulty and doubt, arising, 
on the one hand, from the validity of contract, which, if 
allowed, gives room for the application of the sacred text ; 
and, on the other, fix)m a consideration that its validity is 
suspended upon recovery, or consummation of the husband, 
neither of which is in this case established. The first 
suggestion, however, appears the stronger, as, from the 
husband's survival, in whose prior death alone, without con- 
summation or recovery, the objection to validity of contract 
could in such cases occur, there appears full ground for 
the application of the sacred text regarding inheritance by 
marriage. 

Upon this principle, farther, if a woman on her death- As also 
bed, or whilst afflicted with any distemper, should contract ^n^r«5t8 
herself in marriage to a man in health at the time, but who herself in 
dies without consummation, and she thus survives him, the ^^ g®^ 
contract is perfectly valid according to the best authority, vives, her 
and the right of inheritance fully established, which doctrine g^^J^ion 
both AUdma and the Martyr have approved. The various is esta- 
arguments and further examples connected with this subject ® * 
may be found at large in the " Book of Marriage.'* 



Section Second. 

If a husband divorce his wife upon deathbed or whilst Deathbed 
afflicted by any distemper, of which, without intervenient ^^"^^ 
recovery, he afterwards dies, such divorce has no operation cut off the 
in law to deprive the widow of her right of succession, ^ceMion 
unless a full year shall have elapsed from the date thereof unless a 
until his death, or that she herself in the meantime have eSpse. 
married another. If, on the contrary, the husband survive 
a fall year from the date of divorce, or recover of that dis- 
temper, and afterwards die within the year ; or the widow 
herself has during his illness taken another husband : in 
each and all of these cases, she has no title whatever to 
inherit any part of his property. 

This principle is establidied by various authentic Proof. 
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traditions generally known, of which one is reported by 
Ahoo Abbass from the Imdm Jdfer Sddiky on whom be peace, 
in the following words : — 

'^ If a man divorce his wife whilst in sickness, she is still 
considered as having a right to inherit whilst he continues 
in that sickness, even after her iddut has elapsed, should he 
not recover therefrom." The reporter thus proceeds : " I 
inquired what if his distemper should be prolonged ? He 
replied, * She inherits although it should last for a year ; ' " 
or, as this answer has been conveyed by another reporter, 
" She inherits if he should die of that distemper during 
the influence of which he divorced her without intervenient 
convalescence." A further judgment of the same Imdm is 
recorded by Abdool Ruhman Ebn Hujjaj upon the question 
of deathbed divorce to the following effect : " Should the 
husband die of that disease and the woman have continued 
single, she ei^oys her share of his succession ; but should 
she marry another person, as this clearly demonstrates her 
satisfaction at what he has done, she can have no claim to 
inheritance." This decision is reported by Sumda in a 
manner somewhat differing from the above, viz. : " She 
inherits as long as she continues in her iddut (i.e. does not 
marry another), and if he has divorced her with an inten- 
tion to injure her by depriving her of this title, she inherits 
although he should survive a full year ; but if beyond this 
time even a single day, she has no longer, in any event, a 
claim to inheritance." In another report it is expressed 
that the following question was particularly put to the 
Imdm: ''What is the longest term of sickness during 
which the right of a divorced wife to inherit may be 
preserved ? " and this answer is also recorded : " that the 
husband shall continue ill thereof until he dies, and that 
within a year." 

Another tradition of the Imdm Jdfer Sddik, on whom 
be peace, as recorded by Yoonas Ebn Yakoob in these 
words : " I inquired of him the cause why a wife when 
divorced by her husband in sickness with the intention 
to injure her should, notwithstanding, enjoy her portion 
of inheritance, whilst the husband, should he survive her 
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after divorce, has no title whatsoever to her succesBion." 
He replied, " That intentioD to injure is itself the mani- 
fest cause ; for as the husband, conceiving himself to be 
on deathbed, thus attempts to deprive his wife of her 
inheritance, the right is protected and secured by law as 
a punishment for his unjust attempt." 

In consequence of this report a question of some diffi- Distinc- 
culty has arisen, viz. whether the right of a wife in these f^^^' 
cases of divorce depends upon the suspicion of intended divorce 
injury by the husband; or whether it is a consequence j^^^qq 
of deathbed divorce alone, even although the suspicion be to injure, 
obviated. A majority of our lawyers have adopted the by mutual 
latter opinion, founded on the absolute and general sense coasent. 
of most traditions upon this subject ; but the Sheikh^ in 
his Estulisdr^ has expressed a decided preference of the 
former doctrine, on account of the particular cause assigned 
in some traditions as above, from which it may be obviously 
inferred that if the suspicionof injury be removed, as where 
a wife solicits her own divorce, she can have no title to 
inheritance. This opinion is further strengthened and 
confirmed by a report of Mohuimnud Ebn Rasem from the 
Imdm Jdfer Sddik^ on whom be peace, in the following 
words: "No woman who solicits and obtains her own 
divorce, whether by khoold or paying a compensation, 
by mabaraat or mutual release, or in any other mode, at 
her own request, from her husband in sickness, can in- 
herit his property if he dies, because all connection and 
mutual regard betwixt them is thereby dissolved." And 
doubtless such transactions as these have an obvious effect 
to remove all suspicion or reproach against the divorcer, 
whose act, on the contrary, under such circumstances, can 
only be considered as proceeding upon the wife's consent 
and acquiescence in the surrender of her rights; conse- 
quently the general sense of those traditions alluded to, 
must be restricted by this latter^ nor are they by any 
means difficult to be reconciled. 

At the same time the obvious meaning of all traditions 
recorded upon this subject must lead us to consider death- 
bed divorce as improper and highly unbecoming in a 
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husband, from its tendency to injure as depriving his wife 
of her right of inheritance, although such act of divorce is 
valid in law, and entitles the woman to marry again after 
lapse of her iddut. Should she avail herself of this privi- 
lege, and should the husband's illness be prolonged above 
a year, or should he recover for a period and die of a new 
distemper, in all and each of these cases there is no right 
of inheritance betwixt them ; whereas in every other case 
a wife divorced upon deathbed takes her share of the hus- 
band's succession, provided she observe the appointed idduty 
or term of probation and abstinence after his death. 

All that has been hitherto observed proceeds, however, 
solely on a supposition of the husband's death after irre- 
versible divorce of his wife. If, on the other hand, the 
wife should die after the divorce, there is no difficulty 
whatever in pronouncing the husband's total and universal 
want of title to her succession, provided the divorce was 
irreversible, in the same manner as our doctors have agreed 
that reversible divorce, should the wife die before expiration 
of her iddut^ does not debar her husband from inheritance, 
because a woman repudiated by a reversible divorce is still, 
in law, considered a wife, as long as she continues in her 
iddut; and, consequently, the right of inheritance continues 
established betwixt them, whether he or she dies first; 
which principle is further confirmed by an authentic tradi- 
tion of the Imam Mohummud Bdkir^ on whom be peace, 
quoted by Zurara, in these words: "If a man divorces 
his wife they are still the heirs of each other so long as 
she continues in her iddut ; but should he repudiate her by 
three divorces, he can never after return, and there is no 
longer inheritance betwixt them." 



Section Third. 



There is no right of inheritance betwixt persons con- 
nected in temporary marriage, or under a contract of mootd^ 
according to the most general and prevalent opinion, because 
tkle of ?n- *^® name of a wife does not in reality apply to a woman 
heritance. contracted in mootd, for of these a man m^y lawfully 
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possess more than fofwr at a time, agreeable to a report of 
Ahoo Buseer from the Imdm Jdfer Sadik, on whom be peace, 
in the words : " I inquired respecting women contracted 
in mootd, whether their number was restricted to four. 
He replied, ' No ! nor to seventy ; ' " whereas of wives it is 
universally agreed that their number cannot exceed four. 
Since then it appears that these women are not in reality 
wives, it follows that they cannot be included in the law 
of marriage, nor comprehended in the sense and intention 
of the sacred text already quoted. Besides, we have an 
express tradition of the Imdm Jdfer Sddik, on whom be 
peace, to this effect, quoted by Sdeed Ebn Yuhar, in the 
words: — "I inquired regarding a woman who contracts 
herself in mootd without stipulating the right of inherit- 
ance. He replied, * There is no such title betwixt them^ 
whether it be stijpvlated or not.' " To the same effect are 
various other authentic traditions generally known, of which 
one is quoted by Foozeyl Ebn Yusdr^ from the lyndm Jdfer 
Sddih^ on whom be peace, in these words : " I asked 
repecting a woman contracted in mootd. He replied, 
' She is one of your female slaves.' " Another tradition of 
the same Imdm is in these words : " Connection *® with 
women is of three sorts : one establishing the right of 
inheritance, which is that by permanent marriage ; one 
that does not establish this title, viz. mootd ; and, thirdly, 
milk ool yemeen^ or property." 

Of Inheritance by Dominion or Patronage. 

The third cause described in the opening of this book Wula, or 

as founding in law a title to succession was wula, a term P*<^«>°afir«' 
of various application, but signifying in this place the 

connection of one of two persons with the other, produced Of three 

first by emancipation from slavery; second, by responsibility ^-^^^^ch 

for crimes, observing, however, this order in succession ; and inheriting 

thirdly, upon failure of these two descriptions, bestowing ^^ ^^^^ 

a title of succession upon the Imdm or public treasury failure of 

at his disposal, who is by law the heir of every person ^^^f' 

»<> Literally, "Pudenda MuHerum." 
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deceased having no heir besides, and thus may be con- 
sidered in the third class or degree of succession by wrda. 
Bat It is scarcely necessary to remark that no right of in- 

^th blood li^ri^'ice can be founded on this title expect upon entire 
relations, and absolute failure of all connections by blood ; and that 
whilst of the latter any individual, however remote, exists, 
no matter if an enfranchised slave, no patron or surety 
for offences can claim any right of succession, nor can 
this right by any means devolve on the Imdm. This 
principle is established by unanimous assent, both on 
account of the sacred text, " Relations by blood are pre- 
ferred," &c., and of a tradition reported by Jdber Ansary 
from the Imdm Mohurmnvd Bdkir^ on whom be peace, to 
this effect, " The Commander of the Faithful Aly uniformly 
bestowed the inheritance of persons deceased upon their 
blood relations in preference of manumittors and patrons." 
Also of a tradition quoted by Mohum/nmd Ebn Keys from 
the same Imdm, in these words : " The Commander of the 
Faithful, on whom be blessing and peace, was appealed 
to in the case of a maternal aunt who disputed with the 
master of a freedman deceased regarding his succession, 
upon which, pronouncing aloud the words of the sacred 
text " (above quoted), " he adjudged the whole inherit- 
ance to the aunt, excluding the manumittor entirely," to 
which effect there are many other authentic traditions 
generally known. 

Under this third title of inheritance there are three 
classes of heirs to be considered ; and, first, 

Of the Wvla of Manumission, 
iTieinanu. The inheritance of a freedman or enfranchised slave is 
h^^*^* to v Particularly ordained by law to descend to his manumittor, 
freedman, or the person who had set him free, but by no means 
^^n^ that of the latter to the former according to the most 
to his prevalent opinion, on which the Sheikh has even denied 
the possibility of doubt by reason of various authentic 
traditions, particularly that recorded by Hvlby and 
Mohummud Ebn Mooslim from the Imdm Jdfer Sddikj 
on whom be peace, in these words : " The Prophet of 



manumit- 
tor. 
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God hath declared that the * Wvla of a slave belongs to 
the person who emancipates him ; ' " and another of still 
more obvious effect recorded from the Prophet in these 
words : " Verily Wula is to him only who emancipates." 
Because the restrictive sense of the word ordy applied in 
this tradition clearly proves the exclusion of him who has 
not emancipated or the person set free. Further, it is 
recorded by Sabil Ebn Dinar as part of a discourse upon 
rights and duties by the fourth Imdm,^^ on whom be peace, 
that he thus expressed himself, " But with regard to your 
slave whom you have benevolently set free, know that 
Almighty God will render his ransom a medium of your 
approach to Himself, and of your salvation from the fire 
of hell, that your reward in this life is his inheritance 
should he have no relation by blood, as a compensation 
for your loss of property, and heaven in the life to come." 

Besides, a title to inheritance can only be established 
by a legal cause in law, and there is obviously no cause 
in law why a person already benefited by obtaining his 
freedom should be heir to his benefactor, whence a mani- 
fest distinction occurs betwixt the right of inheritance 
by blood and marriage where the parties are reciprocally 
heirs to one another, and that by wula when the title 
is limited to the benefactor alone. 

In cases, however, of mutual wvla betwixt two par- case of 
ties, mutual or reciprocal succession may necessarily be reciprocal 
established by reason of the existence of a legal cause, 
viz. manumission on both sides ; and thus if a freedman 
should purchase the father of his emancipator and set him 
free, such freedman might necessarily inherit from the 
father of his benefactor, in the same manner as the latter 
would be heirs to the freedman. 

In order to establish the right of inheritance by emanci- Theeman- 
pation, certain conditions are imposed by law. Of these, ^^J^Je 
the first is that it should be a voluntary and gratuitous voluntaiy. 
act, not urged by necessity or legal obligation of any sort. 
Thus, if a person emancipate his slave through necessity, 

" Zeyn ool Abedeen, surnamed StQJad, 
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as an atonement for a crime, performance of a vow, and 
the like, or if a slave become free, sui juris^ as where 
maimed by his master, infected by a pestilential disease, 
or by relation to his master within the prohibited degrees, 
all these modes of emancipation constitute the slave what 
is termed in law a Sdeeha^ and by no means establish the 
right of wida in the master ; but, on the contrary, of such 
freedmen the Imdm is sole heir, should they have no 
patron or surety for their offences, in which event the 
patron's right of inheritance is preferred. 
Tradi- This principle is demonstrated by several authentic 

proof of traditions, of which one is reported by Ebn Riibab in the 
thiscondi- following words: "I asked the Imdm Mohummud Bdkir^ 
on whom be pecwe, respecting Sdeebas] he replied, * Observe 
in the Kordn wherever the freeing of a slave is enjoined, 
and every such slave is in law a Sdeeba over whom there 
is no wula (i.e. no right of inheritance,) to any person 
save God, and whatsoever appertaineth to God belongs of 
necessity to the Prophet, after whom to the Imdm^ who is 
therefore liable for the fines or offences of such slave, and 
consequently takes the inheritance.' " To the same effect 
is a report of Omar Ebn Aly Ahwas, fit)m the same Imdmy 
on whom be peace ; but the general law expressed in both 
these, as well as in many other similar traditions, for 
vesting succession in the Imdm^ must obviously be limited 
to such cases where no individual has taken upon him- 
self responsibility for the slave's fines or offences, which 
restriction is indeed fully established by several other 
documents. 

The above condition is further supported by a tradition 
of the Imdm Jdfer Sddik, on whom be peace, quoted by 
Hashemy in these words : " I put the case of an eman- 
cipated slave, inquiring the extent of his freedom and 
whether he could nominate whom he pleased, his patron 
or heir ? The Imdm replied that if emancipated gratui- 
tously and voluntarily for the sake of Grod, the emancipator 
is still his patron and heir ; but if created a Sdeeba he is 
entirely at his own disposed, and may constitute whom he 
pleases his heir ; " that is, in other words, if a master should 
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Toluntarily, with a pious inteation, liberate hia slave, he is 
the patron and heir of that freedman, unless at the period 
of emancipation he should disavow and renounce all future 
responsibility for his fines or offences ; in which case any 
other person taking upon himself this responsibility is the 
heir, as will hereafter appear ; but should the manumittor 
continue responsible he is still the heir of his freedman. 

To the same effect is a tradition of the Imdm Mohummud 
Bdkir^ recorded by Ahoo Biise&r in these words : " The 
Commander of the Faithful, on whom be blessing and 
peace, passed judgment in the instance of a person who 
had maimed his slave, that such slave is thereby absolutely 
free, his former master has no authority over him what- 
soever, and he is Sdeeha, may go where he pleases, and 
may constitute whom he pleases his patron, such person 
becoming liable for his fines or offences, and eventually 
inheriting his property under this latter title, not by the 
right of manumission." 

This doctrine is further confirmed by the obvious sense 
of his saying, on whom be the blessing of God, wida 
is for him who emancipates, because hence it is evident 
that the act of the manumittor establishes this title, and 
consequently the slave's emancipation sui juris, or by a 
necessity of law, cannot possibly found a claim thereto. 

The second condition required to establish inheritance Bmanoi- 
by emancipation is : " That the manumittor shall not have ^^ ^^^ 
qualified his act with a renunciation of all iiiture responsi- be quali- 
bility for the freedman 's fines or offences ; " because should ^ ^^ 
he declare himself absolved of these he can have no fur- tion of 
ther claim of wida whatsoever against the freedman by trona«e^ 
unanimous assent of all our doctors ; but, on the contrary, liability 
whoever becomes responsible is the heir ; and of course ^®®* 

the succession is vested in the Imdm^ as is demonstrated 
by the report of Hashemy above quoted, and by another 
of Ahoo Booha from the Imam Jdfer Sddik, on whom be 
peace, in these words : " Being asked regarding a Sdeeha 
or absolute freedman," he replied, "As where a man 
emancipates his slave, saying. Go wherever you please, I 
have nothing to do with your inheritance, uor am I here- 
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after liable for your offences ; and calling two witnesses to 
witness his renunciation." 

To the same effect there are also other authentic docu- 
ments, and hereupon a question of some importance has- 
arisen amongst our doctors, viz. " Whether or not it is 
necessary, in order to do away the right of tmda in 
a master by renunciation of responsibility, that he shall 
have called evidences to witness his release ? " The opinion 
of the SJieikh, as well as of Sadooh and of Askafijy would 
lead us to consider this evidence as indispensable to the 
validity of the master's renunciation, as is the case in 
declarations of divorce, and which is doubtless also appa- 
rently intended by the sense of the foregoing and other 
similar traditions ; yet it is by far the more general opinion 
that adducing of evidence is required merely to establish 
the master's release where alleged in disputes with third 
parties, and by no means to the validity thereof, as doing 
away the right of inheritance. This latter would appear 
also the best supported doctrine ; for the intention of those 
traditions in directing evidence is that, since the establish- 
ment of release from responsibility before a judge neces- 
sarily depends upon proof by the claimant, it is proper 
that the master should be prepared by having called wit- 
nesses at the time, lest he be afterwards subjected for the 
consequence ; but not by any means that the validity of 
his renunciation as a personal bar to inheritance is sus- 
pended upon this form; and to this effect we have many 
documents on traditional record. 

Thirdly, It is an obvious indispensable condition of 
inheritance by manumission that the freedman shall leave 
no consanguineous heirs, because these have a necessary 
preference in law over every description of claimants by 
wula, as has already been particularly detailed from express 
traditions. With respect, on the other hand, to the exist- 
ence or failure of relations by affinity, this is no condition 
by unanimous assent; for these may be associated and 
inherit with heirs of every description, as has already been 
observed in treating of inheritance by marriage. Thus, if 
an emancipated slave should leave either a husband or a 
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wife, these take their appointed share of the estate, and the 
remainder goes to the manumittors. 

The /awr^A condition required bylaw to establish the If any of 
title of succession by emancipation, is, " That none of the parents 
parents of the freedman or freedwoman shall have been were on- 
originally a free subject ; because, if one of the parents ^^^ ^^ere 
was originally free, the children are by law dependants isnotiUe 
upon that one in original freedom, and consequently there ^ 
can be no emancipation of them, nor any right of wvla 
in the emancipator of their other parent. This principle 
would appear to be established by the unanimous assent of 
all our doctors, although certainly contradicted by a tradi- 
tion to be hereafter quoted as on record by Ayees Elm 
Kasim, and to which, therefore, we now refer. 

If, however, all those conditions required in wula 
should exist, the manumittor, whether male or female, one 
or more invariably succeed to the property of their eman- 
cipated slaves, and this without any dispute or difference 
of opinion by reason of the various traditions already 
quoted, and many others to a similar effect. Upon failure, 
again, of the immediate manumittor, the settlement of 
succession admits of more difficulty, and has given rise to 
a variety of opinions. The Sheikhy in his Nehdyut^ and 
others who follow his doctrines, have declared that the 
inheritance in this case descends to the male children of 
the manumittor, but not to the females ; and on failure of 
those, to his dshdt^ or those paternal male relations who 
are his akilas^ i.e. liable for the payment of all fines that 
may be imposed upon him by law for offences committed 
through error or misadventure. These are his brothers by 
the same father and mother and by the same father only, 
paternal grandfathers and paternal uncles and their sons, 
both full uncles and those by the same father only. This, 
however, upon the supposition that the manumittor was a 
man. Where, on the other hand, a woman emancipates 
her slave, his inheritance, should she die before him, goes 
to her dshdt^ or paternal male kindred above mentioned, in 
preference and exclusion of all her children, whether male 
or female, who have no portion whatever. 
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This doctrine of the Sheikh's is the best and mostr 
approved of all the various opinions recorded on the 
subject, and is confirmed by many authentic traditions 
generally known. Of these, one is reported by Booreyd 
Ajaly^ in the following words, from the Imdm J6fer 
Sddiky on whom be peace : " I stated the case of a person 
who had resolved to emancipate a slave, but dying before 
he could execute his intention, directed by will that his 
son should perform it. The son accordingly purchases 
a slave, and sets him free, in name of his deceased parent. 
Should this freedman die leaving property, who is his 
heir ? The Imdm replied, ' If the emancipation resolved 
on by the father was voluntary, so as to establish the 
right of wvla^ and he directed the son to perform it in 
his name, the inheritance of such freedman descends in 
common to all the m^ole children of the deceased, and this 
particular son, who has purchased and emancipated by the 
father's command, is merely as one of the others, although 
the purchase may have been made with his own exclosive 
property.' " 

Another decision particularly in point is quoted by 
Mohummud Ehn Keys, of the Imdm Mohummud Bdkirj on 
whom be peace, in the instance of a man who had eman- 
cipated his slave, stipulating the right of wvla, and died 
leaving no children, except females, after which the freed- 
man dying possessed of property, a dispute arose between 
the daughters and paternal male relatives of the mann- 
mittor respecting the succession, and the IwAS/m, adjudged 
the whole inheritance to the latter or akdas, who were 
responsible for his fines. A second tradition from the 
same Imdm is quoted in the following words : " The 
Commander of the Faithful, upon whom be peace, was 
appealed to, in the instance of a woman deceased, who 
had emancipated her slave, stipulating wvla, and left a 
son, who claimed the freedman's succession ; he adjudged, 
however, the whole inheritance to her d^hdt or paternal 
kindred and dkelas, in preference and exclusion of her 
children." 
The imme- It is further a common and established maxim amongst 

diate pa- 
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our doctors that the father and mother of a manumittor rents of a 

must be associated with his male children in the riirht of I^^^ 

D tor are as- 

succession to his ireedman, and also upon failure of his sociatedia 
immediate male offspring that their children supply their Qf^J^^ 
places, observing always the rule of precedence by prox- with his 
imity in degree, already so often described in treating of dren.upon 
consanguinity. Thus, if a manumittor should leave his failure of 
father and mother and also male children, each of the theirde- 
parents enjoy their appointed share of the freedman's sue- scendants 
cession, as do also the sons their regular portion, in the pi^f 
same manner as under a consanguineous title, being all in 
the same class and degree ; and if only one parent or one 
son of the manumittor exist, such individual takes the 
whole property of his freedman. With respect, further. And 
to grandchildren upon failure of immediate sons, each of theTi^ter 
these takes the share allotted to him through whom their males and 
relation is derived, without distinction of male or female ; a^JIrlUi- 
for amongst the lower descendants this distinction is not oat dis- 
observed, their first ancestor from the manumittor being i^olud^. 
a male. 

Brothers, again, of s^ manumittor do not inherit with All these 
his sons, or with their descendants, how low soever in theLA< 
degree, nor do paternal uncles with brothers ; and, in who in- 
general, the same arrangement is here to be observed according 
respecting succession to the right of wula^ and prece- toproxi- 
dence therein by proximity, as formerly detailed for in- claw and 
heritance by blood. Thus, if a manumittor leave his degree, 
father and one son, the former takes a sixth part of the 
freedman's succession, and all the remainder goes to the 
son. If, in the room of a father, we substitute in this 
example the manumittor's grandfather, the whole property 
of the fipeedman would descend to the son ; and, further, 
if we suppose a brother and grandfather of the manumit- 
tor to exist, the property would be divided equally betwixt 
them. Also, if we suppose a brother's son and a grand- 
father to remain, each of these would inherit half the 
freedman's property, neither excluding the other as being 
of separate descriptions in one series or class, whereas, in 
the case of a grandfather and paternal uncle, the former 

PART II. A A 
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would take all the snocession, excluding the latter entirely 
by reason of his precedence in class, as has abready been 
proved by many authentic reports and traditional docu- 
ments. 

As a necessary consequence of this settlement of suc- 
cession to emancipated slaves in the dsbdt or paternal 
male kindred above mentioned, who are aJcdas of the 
manumittor, after failure of his male oflfepring and their 
descendants, however low, which has been established by 
express traditions, it follows that sisters and grandmothers^ 
whether by the father's or mother's side, have no title 
whatsoever of inheritance by wulaj in the same manner 
as all relations by the mother's side only are totally 
excluded from the benefit of this title, like brothers and 
sisters of the manumittor by the same mother only, his 
maternal uncles and aunts, and grand&thers and grand- 
mothers by the mother's side, because neither of all these 
are considered dsbdt in law, nor do they bear any respon- 
sibility for crimes or ofiences, as will appear from a refer- 
ence to the book of Deedt on fines. 

It has never been disputed by any of our doctors that 
wula is a legal ground of inheritance ; but whether it is to 
be considered as actual property in the person who possesses 
this title, capable of transfer and the other uses to which 
property may be applied, is a question that has admitted of 
opposite solutions. A majority, however, have decided in 
the negative, as being the radical condition of all legal 
claims, to oppose or obviate which no traditional authority 
or other just cause can be alleged ; and besides to demon- 
strate that wvla is not property we have the saying of 
him, on whom be blessing and peace : '^ The relationship 
of wnla is like that of consanguinity, which can neither be 
sold nor given away." 

Since, therefore, the right of inheritance by blood is 
not considered property in law, and neither admits of sale, 
donation, reservation in sale, or any of the other modes 
of transfer, so also the title of vmla^ which is expressly 
as above declared to resemble it. Further, to prove the 
invalidity of its reservation in sale, we have an express 
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tradition recorded by Ayees Ehn Basem from the Imdm 
Jdfer Sddik^ on whom be peace, in these words : " Aysha 
reported to the Prophet, on whom be blessing and peace, 
that the family of Booreyra had sold a female slave, re- 
serving by stipulation the right of wula to themselves 
in event of manumission by the purchaser. He replied, 
' Wida belongs to the emancipator,' and annulled their 
stipulation." 

It is to be observed that, in the same manner as a Manamit* 
manumittor and his heirs above specified succeed to the J?" *^^. 
property of his enfranchised slave upon failure of con- inherit 
sanguineous relations to that slave, so also they inherit the ^^^^^ 
property of his children, should these latter leave no con- of their 
sanguineous heirs. Thus, if a man dies leaving no consan- ^'®®<""®"« 
guineous heir, his property goes to his manumittor ; if not 
himself an enfranchised slave, his inheritance is for the 
manumittor of his father : if his father was not emancipated, 
the succession is with his grandfather's manumittor, and so 
on ; as is expressed in a tradition of the Imdm Jdfer Sddik, 
on whom be peace, quoted by Ayees Ehn Basem in these 
words : " I inquired respecting a person who had purchased 
a slave, having children by a free woman, and afterwards 
set him free: he replied, 'The vmla of these children 
belongs to his manumittor.' " 

If a man dies who was not himself emancipated, but his The fa- 
father the enfranchised slave of one person, and his mother n,^^j^^ 
emancipated by another, it is the common and prevalent is pre- 
opinion that the right of succession in this case is vested in ^^ ^^^^ 
the father's manumittor, in preference and exclusion of the tier's in 
mother's, because parentage is stronger and more noble on ^y^^^ 
the father's side than on the mother's ; and consequently ofltapring. 
that side must be preferred in law. True, in cases where the 
father is still a slave, and the mother only has been emanci- 
pated, the right of vmla must belong to her manumittor 
of necessity from failure of the father's ; which necessity, 
however, being the sole cause of its establishment, should 
the father be afterwards set free and the cause thereof thus 
obviated, the title reverts to his master, in whom it is 
permanently established. This is termed in law Jurr-ooU 
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loula^ i.e. shifting or transferring the right of Inheritance 
by emancipation, first established in the mother's mana- 
mittor from necessity by failure of the father's, to its radical 
possessor upon the removal of the cause. 

It is, however, to be observed that this transfer can only 
take place in those instances where the necessity may be 
obviated previous to the child's death : for after decease and 
possession of the inheritance by the mother's manumittor, 
there can be no transfer to the father's master in consequence 
of his subsequent emancipation, by reason of the prior title 
on the mother's side, which cannot be done away after 
possession, as all our doctors have agreed. 

If of the child above mentioned the mother had only 
been emancipated, whilst both father and grandfather 
were slaves, consequently the right of wida from necessity 
established in the mother's manumittor, and we suppose 
the grandfather now to be set free previous to the father, 
a question of some importance upon this example may 
arise, viz. " whether the right of wida would here shift 
and be transferred from the mother's master to the grand- 
father's ? " The Sheikh has expressly decided in the 
affirmative, considering the grandfather invariably in the 
place of a father, Le, on the strongest side of parentage, 
and consequently that by tie same rule which transfers 
wida from the mother's manumittor to the father's, this 
title must also be shifted to the grandfather's should 
he be first set free, which decision is further confirmed 
by AUama Hilly and several others. The author of 
the Shnraya,^^ however, would appear to have entertained 
doubts as to this decision, founded upon the objection 
stated by many to a grandfather being considered in 
reality the same as a father during the existence of the 
latter even in slavery, who, as obviously nearer in degree, 
although himself debarred from succession by slavery, 
ought nevertheless to impede the establishment of this 
title in one more remote. 

Considering, however, the doctrine of the Sheikh as 
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established, and deciding the example above, if we sup- sabee- 
pose the father's subsequent emancipation after transfer ^^^*^^f. 
of 'imda to the grandfather's master from the mother's, pated, a 
this title must now again be shifted to the father's manu- ^^^^ 
mittor, for its establishment in the grandfather's pro- oiwula 
ceeding evidently upon necessity, or the slavery of the "J^ ^ ^ 
father, which is now obviated and removed, the title must 
revert to its radical possessor by the same rule already 
described for transfer from the mother's to the father's 
manumittor, and this species is termed in law Jurr-oolrjurr^ 
or transfer of a transfer, the right being first shifted to 
the grandfather's master from the mother's and then again 
from him transferred to the emancipator of the father. 
According to the other doctrine, if we suppose the father's 
emancipation as above, the wula would at once be trans- 
ferred from the mother's master to his; and hence it ' 
appears that this latter species of Jurr cannot at all be 
established if we admit the force of the objection stated 
against the title of the grandfather's manumittor. If, on 
the other hand, the father should die a slave, and admitting 
the force of the above objection, should the right of wula^ 
or should it not, now at all events, be shifted to the grand- 
father's manumittor from the mother's, in virtue of his 
previous emancipation ? This question still admits of a 
doubt on the one hand, because the only objection to its 
former transfer being the father's existence in slavery, 
which is now obviated by his death, there appears strong 
ground for renewing th6 claim of the grandfather's manu- 
mittor, and shifting the wula from the mother's; whilst 
on the other hand, as this transfer did not immediately 
follow the grandfather's emancipation, but, on the contrary, 
the right was established in the person of the mother's 
master, there does not appear sufficient cause now to 
annul it. 

Upon the whole, seeing the various difficulties and 
disadvantages which would occur from the admission of 
this latter doctrine, and the obvious facility of decision 
in all cases by following the opinion of the Sheikh and 
others in support of the first and second species of transfer, 
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we may safely consider his opinion as a fixed and established 
If any one rule of law. Further, it appears proper here to remark 
?^^^ that if any one of the parents of such person, not himself 
was emancipated, was originally or independently free, there 

fr^ there ^^^ ^ ^^ ^^^'l® ^^ wula over him to any person whatever, 
isnonmla as has indeed already been hinted at in delineating the 
ch)ation conditions of this right, because a child is by law a dependant 
of the of the noblest of his parents, or the parent who is originally 
free. If, therefore, such person should leave no consan- 
guineous heir, his inheritance must go to the Imdm, or to 
the surety for his fines by contract in preference, should 
any person have taken this responsibility, but can by no 
means be claimed under the wula of emancipation by 
the manumittor of the other parent. This doctrine has 
never been apparently contradicted by any of our doctors, 
although the foregoing tradition, quoted by Ayees^ has an 
apparent tendency to controvert it. 
If the pa- If the owner and manumittor of a child and of his 

SilVaf parents should be different and distinct persons, each 
emanci- has separately, the vmla of his own immediate freed- 
§?\^^^^ man, that of the child resting with his manumittor, and 
owners, that of the parents entirely with theirs. Thus, if the 
TOparately ^^^'^ w®^® ^ <Ji® without consanguineous heirs, his inherit- 
the wnla ance goes to his own manumittor alone, and by no means 
freedman? ^ ^^^ emancipator of his parents, because the obvious 
intention of his saying, upon whom be peace, " Wula is 
for him who emancipates," confers this title upon the 
immediate and actual emancipator of the slave, who must 
therefore necessarily be preferred to the benefactor of his 
parents. Upon failure of him the title descends to his 
male children and their descendants, after whom to his 
dshdty but can never be transferred from him to the manu- 
mittor of the freedman's parents, because the authority of 
law for shifting this right is expressly and particularly 
limited to its transfer from a weaker to a stronger claimant, 
The and by no means from a stronger to a weaker. The wvla^ 

a child's therefore, of an actual manumittor over his freedman can 
emanci- never evidently be shifted from him to any other person, 
nev^r ^ ^^ reason of the weakness of all other claims in comparison 
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to his, and the inheritance of such freedman, upon failure trans- 
of him and his heirs above mentioned, must invariably go ^^^ 
to the Imdm. parent's 

This fixed principle of law preventing transfer from *'' ^ *" 
stronger to a weaker has a necessary tendency further to the fe- 
prevent the shifting of wula from a father's emancipator ^^^ 
to the master of a mother ; and hence if a person's father to the 
be emancipated whilst his mother is a slave, and the mot^^er's. 
father's manumittor dying should leave no male children 
or dshdt^ the mother's subsequent emancipation cannot 
shift the title of vmla to her master for the exact reason 
already described. It is otherwise when a female slave 
being emancipated afterwards conceives and bears a child 
to a husband in slavery, for here the vmla of such child 
must evidently belong to the mother's manumittor, by 
reason of the fether's bondage, and consequent incapacity 
of his master, whilst the mother's manumittor has a right • 
of property in the child, whose freedom, depending in this 
case upon that of the mother, is an effect of his bounty, 
and consequently he alone can be entitled to the vmla. 

To conclude, the arrangement of law with respect to 
inheritance by the vmla of manumission may be thus 
computed in a few words. Upon failure of the immediate 
manumittor of a freedman, his children and dsbdt, the in- 
heritance goes to the manumittor's manumittor if he had 
any, after whom to his children and dsbdt. Should there 
be no wula by immediate emancipation, the inheritance 
goes to the fether's manumittor, after whom to his children 
and dsbdt, and on failure of those to the manumittor of 
the father's manumittor, after whom to his children and 
dsbdt^ in the same manner and by the same rule which 
applies to immediate emancipation. Lastly, upon failure 
of all right of vmla by manumission on the father's side : 
that is, where neither the deceased, his father, grandfather, 
or other male ancestor has been emancipated, then the 
inheritance must go to the mother's manumittor and his 
dsbdty on failure of whom to her manumittor's manumit- 
tor and his dsbdt. After these to the manumittor of the 
maternal grandfather, and so on ; observing the foregoing 
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arrangement and the rule of precedence in each class to 
the nearest, as already so often described. 

Of Wula by ResponsihtlUy for Offences. 

The second class of heirs by wula comprehends such 
persons as undertake by contract with a person who has no 
heir either by blood or manumission, the responsibility for 
all crimes and oflTences to be by him committed through 
error or inadvertency, and thereby requiring expiation 
by fine. That this species of responsibility is one of the 
causes which operate in law a title to succession, all our 
doctors are agreed, by reason of a tradition of the Imdm 
Jdfer Sddiky on whom be peace, quoted by Husham Elm 
Salim in these words: "If one person becomes bound 
for another by Muwdldt^ or contract of amity and patron- 
age, he has a title to his inheritance, and is respon- 
sible for his fines." Another judgment of the same 
iTYidm to a similar effect is recorded in the case of a 
person who had embraced the faith and entered into a 
contract of clientage with a believer, viz., " If that be- 
liever has become responsible for his fines and ofiences 
he is his patron and heir." And to the same purport are 
many other authentic traditional documents. 

The right of inheritance, however, upon this title 
cannot of necessity be established except upon entire and 
absolute failure of all heirs by consanguinity, and also by 
manumission, in whatsoever class or degree, whereas its 
establishment does by no means depend upon the exist- 
ence or failure of heirs by affinity or marriage. Thus, if a 
person who enters into an engagement of clientage have a 
single consanguineous heir, however remote, if his emanci- 
pator, or any other person capable of claiming under this 
title should exist, the contract is totally invalid, and founds 
no title to succession whatsoever, as is clearly demon- 
strated both by the sacred text respe^jting blood relations 
formerly quoted, and by the various traditions introduced 
regarding inheritance by manumission. If, on the other 
hand, the party contracting should have a husband or wife, 
these take respectively their highest appointed shares of 
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the property, bat do by no means affect the validity of of the title 
contract, in virtue whereof the remainder of the client*8 j^^^' 
estate goes to his patron who became responsible. 

This contract, it is further to be observed, does not This con- 
found a mutual or reciprocal title to inheritance betwixt ^^^ foumi 
the parties, but, on the contrary, he who becomes respon- a mutual 
sible, or the patron, alone enjoys this right over his client, heiitance.' 
and not the latter by any means over the former. Hence, 
if one person should say to another, " I have contracted 
with you that you shall be liable for all my fines, surety 
for my offences, that you shall assist and protect me, and 
when I die you are my heir," which treaty the other 
ratifies and accepts, he the acceptor^ or responsible person, 
alone is the heir, and by no means the declarer or client, 
unless the responsibility should be mutual, in which case Except 
doubtless the advantage or title of succession must be ^^^^ij^ 
also established in favour of both ; as where, for example, responsi- 
one person should say, " I have contracted with you to ^}jt J^ 
this effect, that you are my akila, or responsible for my 
fines, and I also become liable for yours ; that you afford 
me your aid and protection, and I shall assist and protect 
you ; that you are my heir, and I also am yours," which 
mutual engagement the other ratifies and accepts. This 
principle is established as well by unanimous assent as by 
the obvious spirit and intent of the foregoing traditions. 

This contract, being evidently suspended upon mutual Requires 
consent of the parties and formal expression of that con- ^j^ ^^^ 
sent, requires, like all other valid contracts, declaration of aoquies- 
one, and acceptance of the other party, to be conveyed ^'^^* 
in the manner Jaid down for similar transactions in the 
former books of this digest ; but whether it is to be con- 
sidered in law one of those permanent and binding con- 
tracts which cannot after conclusion be annulled by either 
party without consent of the other, is a question upon 
which our doctors have disagreed. A majority, however, 
have decided in the affirmative, by reason of the common 
and general rule of law : " That contracts and conditions 
must be adhered to ; " whilst the Sheikh^ in his Khilaf, 
has, on apparently strong grounds, declared it to be dis^ be dis- 



Digitized by VjOOQ IC 



362 IKHERITANCE. 

solved by cretionary^ and that each party therein is at fhll liberty to 
party at dissolve the contract whenever he pleases, so long as the 
pleasure client shall have committed no offence which the patron 
b^th'wn^ has expiated by paying the fine ; because in this event 
tinue in there can be no doubt that it becomes perpetually binding 
^^ ^^ in regard of the offender, and can never afterwwxls be by 
pactum. him dissolved to the injury of his patron suffering by 

responsibility. 
Is re- To conclude, this title of inheritance does not descend 

the*patron *^ *'^® l^^vcB or relations of the patron, but is limited by 
alone. law to himself alone, conformably to the nature and con- 
dition of his contract, as well as to guard, in matters 
which oppose radical principles of law, against trans- 
gressing the bounds of certainty on infallible traditional 
proof; for since the responsibility for the client's fines or 
offences cannot extend to the children or relations of his 
patron, so it necessarily follows that the advantage con- 
nected with this responsibility, viz., inheritance at his 
death, can be enjoyed by the patron himself alone. 

Of the Wvla of the Imdm, or Doctrine ofEschecUs to the 
Pvblic Treasury. 

Nature of The last species of wvla^ or legal title to inheritance 

orthT^le *li®rety> is that enjoyed by the Imdm^ in virtue whereof if 
of the a person die leaving no heirs by consanguinity, no hus- 
band or widow, with the provisions and restrictions already 
quoted respecting the latter, no emancipator and no surety 
for fines, the property or inheritance of such person is 1^ 
law entirely vested in the Imdmy who is, in other words, 
the sole heir of every person deceased leaving no individual 
member of any of the foregoing classes. This principle is 
established, according to the Sheikh^ as well by universal 
assent as by an authentic tradition of the Imdm Mohummud 
BdMr, on whom be peace, quoted by Booreyd Ajaly in 
these words : " If a person should not have engaged in a 
contract of clientage with any believer previous to his 
death, the inheritance of such person is vested in the high 
priest of the Faithful," that is, the Imdm ; to which ^ect 
there are many other traditions generally known. 
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With respect to the application of this ftind, during The fund 
the absence of the Imdm^ the doctrine of Mohukhik in his applied to 
Shuraya, as well as of most other lawyers, prescribes its the poor 
partition amongst the poor and indigent of our sect, by gect. 
reason of the impossibility to deliver it to him upon whom 
be blessing and peace, and consequently the preferable title 
of his indigent posterity and followers to enjoy it, in the 
same manner as they enjoy his fifth of spoils taken in battle, 
of mines, and of the various other subjects with which this 
right is connected. To this effect we have also a tradition 
recorded by HuUry from the Imdm Jdfer Sddik^ on whom 
be peace, in explanation of the sacred text, " They will 
ask you concerning spoils," &c., which is in these words : 
" If a person should die who has no heir or Mowla (patron) 
his property is as spoil." Another tradition of the Imdm 
Mohummud Bdkir^ on whom be peace, quoted by Mohumr- 
mud Ebn Mooslim, is in these words : " Whosoever dies 
leaving no heirs either by relationship, manumission, or 
responsibility for fines, verily his property is as spoil." 
And to the same effect there are various other documents, 
from all which it is evidently deducible that such property 
belongs to the Imdm ; for since, by the word of the most 
High, " the division of the spoils belongeth unto God and 
his Apostle," and whatsoever belongs to God and his 
Prophet appertains of right to the Imdm^ and these have 
expressly applied them to their followers, this affords an 
obvious proof of their being made over to the poor and needy 
of our sect, as well as also in reality to the rich, for both 
are alike comprehended in the division of spoils. 

Of Exclusion. 

Exclusion from inheritance is described by the author Exclurion 
of the Shuraya as being of two sorts, either entire or par- ^*"^®* 
tial, that is from a part of the share. With respect to the Entire by 
first, the uniform criterion of law is that respect and atten- ^f ^^^^^ 
tion be paid to nearness of blood, upon which principle it as of 
follows that a grandchild cannot at all inherit with a child ^"l^y ^" 
of the deceased, whether male or female, not even a son's imme- 
son with a daughter, and that whenever an assemblage of gp^^^^" 
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children's children occurs, however low in descent, the nearer 
also of always exclude those who are more remote. Further, chil-» 
brothers, ^^^ ^^ whatsoever degree exclude all persons related to 
fathers, the deceased through his parents or one of them, as 
uncles by brothers or sisters and their children, grandfathers and 
these. their parents, paternal and maternal uncles and their 
children; and, in general, no relation can inherit with 
children of the deceased, except immediate parents and a 
husband or wife. 
A brother Upon failure of parents and children of the deceased, 

nephe^ * brothers and grandfathers form the second class ; of these 
&c. ; therefore, upon the same principle, a brother, for example, 

excludes a brother s son, and if we suppose an assemblage 
of the members of this class in different degrees of descent, 
also an the nearest always excludes one more remote. Further, 
hS^de^^ brothers and sisters of the deceased or their descendants in 
scendants, any degree, exclude all those related through grandfathers, 
^jj^^*^ * as uncles paternal or maternal and their children, but do 
father in not exclude the parents of those grandfathers, for a grand- 
CT^of father in any degree of ascent, however remote, is stiU 
ascent. considered a grandfather with respect to the other descrip- 
tion of this class ; whilst, at the same time, if we suppose 
an assemblage of them in different degrees of ascent, the 
lowest or nearest to the deceased would always exclude one 
who is higher or farther removed. 
Uncles Uncles again, whether paternal or maternal, of the 

^^d^^ deceased, and their children how low soever, exclude 
uncles; entirely all uncles of his father, who, in like manner, and 

their descendants exclude all uncles of a grandfather. 
Full kins- Further, every person related to the deceased by both 

by fathers f'**'^®^'^ ^^^ mother's side excludes entirely from inherit- 
side only, ance a person related by the father's side only, provided 

they are equal in class and degree. 
Any blood Lastly, a blood relation, however remote, excludes en- 
Sdudes a ^^^^^J ^ manumittor, a manumittor or his representative 
manumit- excludes a patron by contract or surety for offences, and 
excl^^ a ^^^ latter precludes escheat of his client's effects, or, in 



Partial ex- Partial exclusion or diminution of shares is of two kinds : 
elusion of 



patron, &c. other words, prevents the title of the Imdm, 

hares U 
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tliat by a child, and by brothers or sisters. A child or parents by 
descendant of the deceased, however remote in degree, ®°^<^^^®'^' 
restricts the share of his immediate parents to two-sixths 
of the inheritance, except in the case where, with one, two, 
or more daughters, there is only one of the parents remain- 
ing. Further, a child of the deceased, whether male or And also 
female, restricts also the husband or widow to these lowest ^^j^' 
appointed shares of inheritance, agreeable to the words of widow, 
the sacred text formerly quoted. Husbands and wives there- 
fore may be said to take in three cases : first, with a child 
in any degree of descent, the husband takes €k fourth, and 
the widow an eighth of the property; second, upon failure 
of children and children's children how low soever, the 
husband has in this event a half, and the widow a fourth 
of the inheritance : but neither of these shares can be 
diminished by Aul or increasing the divisor, because this 
practice is totally forbidden by our law; thirdly, upon 
failure of all other heirs whatsoever, whether by consan-* 
guinity or patronage, the husband takes not only his highest 
appointed share, viz. a half of the wife's estate, but receives 
also the remaining half by return in virtue of the resi- 
duary title formerly specified. The widow, also, in this 
case receives first her appointed share, viz. Sk fourth of her 
husband's estate ; but with respect to her residuary title 
there are three opinions : one confirming her right, another 
which totally rejects it, and a third admitting her claim 
during the absence of the Imdm, but rejecting it, were he 
present. The most approved doctrine, however, as formerly 
expressed, denies any title to the return on the part of a 
widow. 

Brothers and sisters, again, of the deceased restrict Brothers 

the share of the mother to one-sixth of the inheritance ^^. ^l^^®™ 

. « diminish 
upon these four conditions : First, that they consist of the mo- 
two or more males, or of one male and two females, or of *u®^® 

' ' snare apon 

four females without a male ; second, that they be neither four con- 
infidels nor slaves, as will immediately at more length ^^^^^'^• 
appear in treating of the impediments to succession. 
Whether on the part of a murderer this exclusion can 
take place, is a (juestion admitting of doubt, but the most 
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prevalent doctrine has decided in the n^ative. Third, 
that the father of the deceased shall also be in existence ; 
and, fourthly, that the brothers or sisters themselv^ be 
either of the full blood, that is, by both parents, or by the 
father s side, as also agreeable to the best founded opinion, 
that they exist separate from the mother, not in her womb, 
for a fcetns does not operate this limitation of her share. 
Further, the children of brothers or sisters do not in any 
degree affect the share of a mother, nor of hermaphrodites 
a less number than four, by reason of the possibility that 
they may all be females. 

Of Impediments to Succession. 

Impediments to succession (as described in the Shuraya) 
are three — Infidelity, Murder, and Slavery. 

By infidelity, as impeding succession, is here to be 
understood every belief or persuasion which excludes its 
votaries from the title of Isldm, for no alien, whether 
hostile or tributary, and no apostate from the Moohum- 
mudan faith, can inherit the property of a believer : where€is 
the latter may be heir either to an original infidel or an 
apostate ; and hence if an infidel should die leaving several 
heirs unbelievers, with one who has embraced the fiuth, 
the whole inheritance would go by law exclusively to the 
latter, however remote, even an emancipator or patron by- 
contract, although the former were the nearest relations 
by blood. If, however, the deceased infidel should leave 
no heir whatsoever a believer, an infidel would in this 
case succeed, whereas of an apostate the inheritance 
devolves on the Imdm upon failure of Moohummudan 
claimants ; and this decision is applied in one report to 
the case of an original infidel, but the report is considered 
unauthentic. 

If a believer leave infidel heirs, they do not inherit his 
property, which, on the contrary, goes to the Imdm^ upon 
failure of heirs who are believers. If, however, an infidel 
should embrace the faith after his ancestor's death, previous 
to division of the inheritance, this impediment is thereby 
removed, and the proselyte is associated with all other 
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heirs who are eqnal in degree, or preferred to the whole moves thd 
snccession if nearer ; but after distribution of the estate, ^^^ *' 
or total appropriation thereof to a single heir, his conver- 
sion has no effect to remove the impediment except in 
cases of competition with the Imdm^ to whom, even after 
the transfer is made, his conversion bestows a preference, 
according to a tradition reported by Aboo Buseer. Some 
doctors, however, have alleged that conversion only when 
previous to transfer of the property into the public trea- 
sury confers a preferable title on the heir, whereas after 
this transfer is made he can have no claim whatsoever. 
Others, again, have disputed his title in both cases, upon 
the ground that the Imam ought properly to be considered 
in the exact situation of a single heir, to whom, therefore, 
independent of any transfer, the inheritance belongs upon 
the ancestor's death, and cannot be wrested from him by 
subsequent conversion of a nearer heir. 

If the husband or widow of a person deceased is a 
believer, and there be also some other beir who is an 
infidel, but embraces the faith after the ancestor's death, 
such proselyte becomes thereby entitled to the i^sidue of 
the estate, after payment of the appointed share to the 
former. Such, at least, is the prevalent opinion, liable, 
however, manifestly, to difficulty and doubt, which arises 
from the impossibility of distribution in the case of a 
husband ; and if, therefore, we pronounce that the pro- 
selyte is associated with a widow only, and not with a 
husband, it would appear the most just decision ; because 
with the former the Imdm's title being likewise invalid, 
distribution is obviously possible, — whereas a husband, in 
virtue of his reversionary title becoming alone sole pro- 
prietor of the estate, there is no room for division, and 
consequently no claim through subsequent conversion. 
The case is, in fact, therefore, like that of a daughter 
professing the faith and the deceased's father an infidel, or 
a sister believing with an infidel brother, in neither of 
which, evidently, subsequent conversion could have any 
effect. 

If any one of the parents of an infant child be a believer, Comrtnic- 
•^ '^ ' tionof 
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law in the construction of the law is in favour also of the in&nt, 
J^MMit ^^^ if further any one of the parents, both infidel at its birth, 
should ooe should embrace the faith during its infancy, the rule is 
rente^be^a exactly the same ; but should such infant when arrived at 
believer, maturity reject the profession of faith and persist in denial, 

apostasy is thereby established. 

Case of in- If an infidel dying should leave infant children and a 

dren of an brother's SOU and sister's son, for example, who are believers, 

infidel the estate must in this case be divided betwixt these two, 

distant?^ two-thirds to the former and one-third to the latter, and 

lations they maintain the children of the deceased until maturity 

l^Uevera. ^V contribution proportionate to their respective shares. If 

on maturity the children profess the faith, they are still 

preferred and assume the succession agreeable to a decision 

reported by Malek Ebn Ayoon, but if they avow infidelity 

the property of the former heirs is established by virtue of 

the first distribution ; and the children are excluded entirely. 

This decision, however, is by no means free fix)m difllculty, 

because in the first place children of infidel parents ought 

naturally to be considered infidels themselves, and secondly 

at all events the distribution of property previous to their 

profession of faith would appear to preclude any future 

title. 

Difference Difference of sect or persuasion in Mohummtulism is no 

nolm-** impediment to succession, and thus it is to be observed 

pediment that all professors of our faith inherit from one another 

8ion?^^^ promiscuously, without regard to their particular tenets j as 

on the other hand do also all infidels in general although 

of even different religions. 

Apostates The property of an apostate who was by birth or 

*r® ^ parentage a believer comes under the law of inheritance and 

dead in is devisable amongst his heirs at the date of his apostasy, 

the <£teof ^^^^^ period fixes also the date of divorce from his wife, 

their apo- and commencement of her idduty which is exactly that 

stasy. appointed for a widow, whether he is immediately put to 

death or survives in apostasy. 
Butfe- It i^ otherwise with respect to a female apostate, 

male apo- because she is not liable to immediate death, but must be 

states are . . , .^>^ 

otherwise, impnsoaed and scourged at the appointed tiines of prayer : 
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oonsequently her property cannot be devisable as inherit- 
ance until her actual death. Farther, with regard to a male 
apostate not by birth or parentage a believer, but who had 
himself first embraced the faith, and afterwards apostatized 
he also is not subject to immediate death, but must be 
called to repent, and only on persistence is liable to capital 
punishment ; consequently, his property does not become 
devisable until his actual decease, either natural, or by the 
hand of Justice^ but his wife nevertheless commences her 
iddvi from the date of his apostasy. Should he therefore 
iretum to the faith previous to expiration of this iddut^ he 
is entitled to take her back, but if the iddut has once 
expired the divorce is thereby irreversible, and he has no 
future claim whatsoever. 

By murder as an impediment to succession, it is here Murder 
to be understood, that a person who slays another wilfully P^^®**^ 
and unjustly is not permitted by law to inherit from the sion, but 
slain, but that a person pat to death for a just cause as by 5^^S°*" 
retaliation may be inherited from by his slayer. Accidental homicide. 
or unintentional homicide also is no legal bar to succession 
according to the most prevalent doctrine, although Shaikh 
Mofetid has expressed an apparently very proper limitation of 
this rule, viz., that the slayer can inherit no part of the fine 
he has paid in expiation. This impediment applies equally 
to parents and children and to all relations, whether by 
blood, affinity, or otherwise, and if therefore a person 
thus wilfully murdered should have no other heir than 
his murderer, his inheritance must go to the public 
treasury. 

If a person should murder his own father and the par- Children 
ricide has a child, this child may inherit from the grand- ^g^^^" 
father, should he leave no issue of his loins, for the crime not de- 
of a father is no bar to the succession of his children ; ^^^^ ^^^^ 
but if the heirs of the murderer be infidels, they are all cession on 
excluded together, and the inheritance goes to the Imdm, JhSr"^*^ ^ 
unless they should embrace the faith, in which case both father's 
the right of inheritance and retaliation is established. This 
latter title leads to the following cases : — Murder 

First If a murdered person leave no heir but the Imdm^ cannot be 

PART II. B ''"»'^«'' 
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he may either demand retaliation or may accept the ex- 
piatory fine should the murderer tender it, but is not at 
liberty to forgive altogether. 
The fine of Second, The fine of blood is considered by law as 
herUable Property of the person slain, subject therefore to the pay- 
as pro- ment of his debts and legacies, and this whether the murder 
^ ^* was wilful, supposing the fine to be accepted, or uninten- 
tional, when it follows of course. 
By aU re- Third, All relations, whether con8anguineons,by affinity, 

cepHho^ or otherwise, may lawfully inherit the Deeut or fine of blood, 
by the except those connected by the mother's side, with respect 
ride*^^^ to whom there is a diversity of opinion, but the most approved 
doctrine excludes them. A husband or widow further can- 
not inherit the right of retaliation for the murder of the 
deceased spouse, but if commuted by mutual consent for 
an expiatory fine they enjoy their appointed shares of the 
amount. 
Slavery The third impediment to succession, or slavery, has by 

both^^to '^^ ^^ equal operation both as to the heir and ancestor. 
the heir If, therefore, a person should die leaving one heir who 
a^^ ances- ^ ^^^^ ^^^ another in servitude, the inheritance goes all 
to the former, however remote, in preference and exclusion 
of the latter, however near in degree, but should such 
slave have a child who is free, the latter is not debarred 
from succession by the parent's bondage ; and further, in 
the case of two or more heirs who are free with one a slave 
at the ancestor's death, but emancipated previous to distri- 
bution of the property, he becomes thereby entitled to his 
portion if equal in degree, or takes the whole succession if 
nearer than the others. Emancipation, however, subsequent 
to distribution confers obviously no title to a share of the 
inheritance, and consequently, upon the same principle 
formerly described regarding conversion to the faith, should 
there be only one heir of the deceased besides a slave, so 
as to obviate the necessity of division ; manumission after 
the ancestor's death is also ineffectual to found a claim 
of succession. 
A slave It is, however, to be observed, if a person deceased 

sole heir should have no heir except a slave, his property must be 
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applied to the purchase and emancipation of such slave, must be 
who, upon being set free, inherits the residue, and the f^^" 
proprietor may be legally compelled to dispose of him. from the 
This on the supposition that the deceased's property is a^^. 
adequate to the purchase ; should it fall short, some doctors berit the 
are still of opinion that the heir must be released from ^^^ ^^ 
bondage to the extent thereof, and perform emancipatory 
labour for the balance of his price. Others have rejected 
this doctrine, and adjudged the succession to the imdniy 
which latter decision appears better supported by traditional 
authority. In like manner, if the deceased shall have left 
two or more heirs who are slaves, and the shares of all or 
of any one should fall short of their price, not one is in 
this case entitled to manumission, but the property must 
all descend to the Imdm. 

Further, if an heir is partly emancipated and partly a 
slave, he receives a part of his appointed portion of inherit- 
ance proportioned to the extent of his freedom, and is de- 
barred or excluded in proportion to his bondage. The same is 
exactly the rule in every situation with respect to ancestors ; 
and female slaves are considered by law in the same pre- 
dicament with males. fre^cMl-' 

It is established by unanimous assent that parents <lreii, if 

who are slaves must be emancipated by succession to the jQ^g^; {^ 

property of their free children ; and with respect to the emanci- 

eonveraej or emancipation of children by succession to their fl^m the 

fi-ee parents, doubts have been suirir^ted, but the afBrma- inherit- 

• 1-1 i» T "1 • • ViT» 1 T 1 ance, and 

tive IS the best founded opmion. With regard, however, rice versd^ 

to this necessity in the case of more remote relations, ^^^ ^^^ 

although by some extended even to a husband and wife, not apply 

and to all other heirs whatsoever, the netrative appears far ^^^7 

- . _ - , othormore 

more prevalent and better supported. remote 

An Ocymri-^^uh^y or female slave who has borne a child ^®"^' 
to her master, has nevertheless no claim to his inheritance, ^/^*Jr 
nor further a Mooduhbur^ t.6. a slave to whom freedom has Moodub- 
been granted at the proprietx)r's death, although related in ^^^^j^ ^^ 
a degree, which founds by law a title to succession if not inherit- 
thus counteracted. The same is the case of a Mookaiuh or *f ^* 

Nor a 
person who has stipulated to pay a ransom for his liberty, Mookatub, 

B B 2 
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whether such stipulation was absolute and in general terms, 
or limited to a particular term of payment, unless some 
part of the ransom has been paid. 

As appendages of, and connected with the impediments, 
to succession already detailed, we describe the four follow 
ing circumstances : — 

First, LeaaUj or accusation of adultery upon oath by 
a husband, as disproving the descent of his nominal off- 
spring, necessarily cuts off their right of succession to his 
estate. If, however, subsequent thereto he should acknow- 
ledge their parentage, such confession removes the impedi- 
ment as to them, and they inherit their father's property ; 
but he is for ever debarred by a personal objection from 
claiming any part of their inheritance should he survive 
them. 

Second, Absence. If a person absent from his house 
or country at so great a great distance as not to be known 
or heard of, should be reported dead, his property cannot 
come under the laws of inheritance, until his death is fully 
established, or until such period shall have elapsed as by 
the death of all his contemporaries to remove the pro- 
bability of his existence, after which it may be divided 
amongst the heirs who are then existing, without retro- 
spect to such as may have died previous to the division. 
Some doctors have prescribed a period of ten years from 
his absence, and others have disputed the legality of 
distribution altogether, directing the surrender of his pro- 
perty in trust to the nearest relation in opulent circum- 
stances, but the first doctrine is obviously best founded on 
reason and justice. 

Third, Afcetus or eTnJ)ryo in the womb at the ancestor's 
death is by law considered an heir upon condition of being 
brought forth alive, but if produced dead, no portion of 
inheritance can be claimed in its name. Whereas imme- 
diate death, if once seen in existence separate from the 
womb, does not impede the right of succession. In cases 
again of miscarriage by violence, the criterion of law is 
that there be observed in the child that species of motion 
by which life is proved, or which cannot proceed from a 
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dead body, but not merely a shaking or contraction*' of the 
limbs, which is often observed to take place after death 
involuntarily. 

Fourth. Debt. If a person die who is involved in Debt of 
debt to the full amount of what he leaves behind him, ]^^^ 
his property cannot be transferred to the heirs, but must excludes 
continue as if in possession of the deceased burthened ^[®^ ^f 
with payment of his debts. Should these not involve the inherit- 
full amount of his estate, the excess is considered inherit- *'^^" 
ance, and may be immediately transferred to the heirs, 
leaving a proportion adequate to the debt still attachable 
by his creditors, as if in possession of the deceased. 

Having thus described all the legal causes which ope- 
rate a title to succession, and the various impediments 
that prevent in law the operation of those causes, we 
proceed to consider the situation of claimants under an 
apparently legal title, but whereof the cause was originally 
contrary to law. 

All our doctors are agreed that such cause cannot in Children 
any situation found a valid title to inheritance betwixt ^^^^^ 
believers ; and thus if a Mohummudan should marry a iUe^ 
woman who is forbidden to him, or with whom marriage ^f^l^^*^ 
is unlawftil, either radically, that is, from their birth, riage.and 
or by some recent occurrence, such as fosterage, former rents ^do 
marriage, or any other cause, there is no right of inherit- not inherit 
ance betwixt them in virtue of such marriage, whether it other. 
proceeded upon an error or otherwise, because it is not 
established in law, like the right of wvla claimed by a 
person who emancipates the slave of another without his 
authority or consent ; and of the same nature is the birth 
or descent of children begotten under such unlawful con- 
tract of marriage, except in the case of error, for they 
cannot inherit from their parents, as will hereafter be 
more fully explained in treating of children whose mother 
is divorced for adultery. 

It is otherwise with respect to children produced, Except in 

the case of 

error. 
»' Arab. TukullooB, 
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by erroneous connection of their parents, for these ha^e 
an undoubted title of inheritance by unanimous assent, 
although the cause of their birth is certainly illegal as 
unsupported by valid marriage, and thus, if a man should 
have carnal connection with a woman through error, 
supposing her to be his wife, which proves not to have 
been the case, the offspring of such connection is held in 
law to be the child of both its parents, if both were alike 
in error, or of that one alone who was influenced by the 
mistake, because the laws of descent or establishment of 
parentage expressly include the case of erroneous connec- 
tion, and consequently the right of inheritance founded 
upon descent must be equally established. 
Infidels From this principle it would appear as a necessary 

inherit consequence to follow, that if a man have carnal connection 
grounds with his own wife, supposing her the wife of another, and 
un^wfui ^^shing to commit adultery, the offspring of this conneo- 
according tiou is not to be held in law as of the &ther, although 
wu^M^"* necessarily the child of his wife, if she did not labour 
faith. under the mistake but knew him to be her lawful husband. 
All our doctors are, however, agreed that the parentage 
of such child is established in this case in the &ther 
also, because the mother, being in reality his wife, any 
doubt or error upon his part can only prove him guilty 
of a carnal intention, and has no other effect whatsoever 
in law. 

With respect again to zimmees^ or tributary infidels, 
the right of succession may be fully established betwixt 
them upon grounds, whether of descent or marriage, that 
are prohibited by our law, provided they are authorized in 
the belief or according to the rites of their own religion, or 
have proceeded upon doubt or ignorance of the parties that 
they are forbidden ; but if, on the contrary, these grounds 
are illegal also in their own belief and to their knowledge, 
we decide upon them according to our law. Such is the 
opinion of the Sheikh as expressed both in his Nefid/yui 
and Tuhzeeb^ as well as of many other authors ; and, indeed, 
appears fully supported by what SvJcoony relates to have 
been told him by the Imdm Jdfer Sddik^ as a judgment 
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of Aly., upon whom be blessing and peace, viz. that he 
confirmed the title of a Mujoosy,^^ who had married his 
own mother, to a twofold portion of her inheritance, one 
as being her son, and the other her hasband. This report, 
if its authenticity or the fidelity of Sukoony be questioned, 
would not only reflect discredit upon the judgment of 
many of our doctors who have uniformly adopted his 
authority as the guide of their opinions and decision, but 
would also appear unjust as to himself, who is reckoned 
amongst the number of our best and most accurate tra- 
ditionists. It is, besides, further strengthened by a say- 
ing of the Prophet, on whom and his posterity be blessing 
and peace : " Every nation or tribe professing a par- 
ticular faith or religion is bound to abide by the laws 
thereof; " and another quoted by Sudook in these words, 
" Every individual who professes the religion of any nation 
or tribe, is bound to abide by their laws ; " also by a report 
of Oohry to this efiect, " I heard the Imdm Jdfer Sddik 
declare that the Prophet of God, upon whom and his pos- 
terity be blessing and peace, expressly prohibited the 
custom of reviling female slaves as bastards, or unlawfully 
begotten, because every nation has particular rites and 
laws regarding the marriage state or connection betwixt 
the sexes." Further, it is related by Abdoolah Ebn Imdm 
that a person having once in the presence of the Imdm Jdfer 
Sddik reproached a Mujoosy for being casually connected 
with his own mother and sister, the Imdm rebuked that 
person severely, observing, "that such was a lawful 
marriage amongst them according to the tenets of their 
religion," which tenets did we not apply in our decisions 
respecting their professions, these various traditions could 
never have appeared upon record. 

And here, as an appendage to the legal causes of Acknow- 
succession by birth and aflSnity, we observe the mutual o^^^j^g 
acknowledgment of two persons with respect to each other estab- 
of a relationship establishing the right of inheritance, riS^of^ 

"* Magician, or worshipper of fire. 
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sncces- provided both these persons be of unknown parentage and 
out^any^^ connections. Thus, if two persons mutually recognize 
further each other by the titles, for example, of father and son, or 
^^^ ' any other founding claim to succession, who are not known 
to the contraiy, they are by law acknowledged as the heirs 
of each other, nor can either be called upon to prove the 
truth of his confession, because the right is confined to 
themselves, and there is no person to oppose it, as well as 
by the saying of him, on whom be peace, " Acknowledg- 
ments of sane people are valid and binding as to them- 
selves." Further, it is related by Ahdocl Rvhman Elm 
Hijaj Bijily that he asked the Imdm Jdfer Sddik, upon 
whom be peace, respecting a woman brought prisoner from 
her own country, and with her an infant child whom she 
called her son ; and a man also a prisoner, who, meeting 
by accident with his brother, recognized him by that title, 
and they both knew each other, but neither could adduce 
any proof of their relation except this mutual acknowledg- 
ment. The reporter thus proceeds, " The Imdm inquired 
of me my own opinion of these cases ; I observed that the 
parties could not inherit from each other as having no 
proof of their relationship from being bom in a foreign 
country. He exclaimed, ' Almighty Grod ! if a mother has 
brought with her into captivity a son or a daughter, whom 
she constantly acknowledges as such, or when a man re- 
cognizes his brother, and they both being of sane mind 
continue to acknowledge the relations, surely they must be 
considered the lawful heirs of each other.' " 
Except If, however, the acknowledging parties should be 

pwtfes are g^^^^^^'y known as not related to each other by the tie, 
of known whether of blood or affinity, which they allege, such ac- 
and^con?^ knowledgment cannot in law be received, as obviously in 
nections. this case tending to affect the rights of third parties ; for 
the title of succession is established by law in the knovm 
heirs of the acknowledger, and his simple confession in 
favour of another, as tending to exclude these, or at least 
to introduce a sharer in their rights, cannot be received 
without proof, although verified by the person in whose 
favour it is made. 
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With respect, again, to the case of parents and their AckDow- 
in&nt children reciprocal acknowledgment is not required ^f^^^ 
by law to establish the right of succession, but on the con- rent is 
trary, the simple declaration of the parent, or adoption of ^ ^^^ 
the child as his own, is perfectly sufficient to establish in- blteh the 
heritance betwixt them, as has already been fully explained tj^^ ^ 
in treating of the acknowledgment of parentage, and there B^ioces- 
is no distinction upon this point betwixt a father and 
mother, as a majority of our doctors have decided. 

This right of inheritance by mutual acknowledgment, 
except in the instance of parent and child, is invariably 
restricted to the acknowledging parties themselves, and 
does by no means, according to the most prevalent opinion, 
descend to their heirs, unless the latter should also verify 
and avow the connection. Thus, if a person declare another 
to be her brother, who on his part also avows the relation, 
and they are not known to the contrary, the right of in- 
heritance is thereby established betwixt them as to each 
other, but does not extend to the other brothers for example 
of either, nor to any relations besides. It is otherwise with 
respect to parents and children. If one person acknow- 
ledges himself the &ther of another, who verifies and avows 
the filial tie, these are not only by law the heirs of each 
other, but this right also extends to all the heirs or de- 
scendants of both. This distinction betwixt the two cases, 
however, is founded upon a principle whereof the grounds 
are by no means obvious ; and the various objections thereto 
may be seen at large with their answers in their proper place. 

Of the Doctrine of Shares and Mode of distributing 
Inheritance, 

Know that every heir whom Almighty God hath named Distriba- 
in the Kord/Hy and for whom He hath allotted a specific h(Stance: 
portion of inheritance, is by us denominated Zoo furz, or a 
sharer ; in the same manner as we term that portion of sharers, 
inheritance eLSsignedfurZy or a share ; and further, that every 
heir to whom a specific share has not been allotted in the and resi- 
Book of God is called Zoo Kurabiit^^ or a residua/nf. Now ^***"®*- 

'^ Literally, master of a relationship. 
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it often happens that the same heir is in one case a 
sharer, and in another a residuary. The sharers men* 
tioned in the Book of God are nine persons: a single 
daughter if there be no son of the deceased; two or more 
daughters also on failure of a son; a single sister by the 
same father and mother, or by the same father only, if 
there be no brother or grandfather ; two or more sist^^ 
also on failure of a brother and grandfather ; a father if 
there be issue of the deceased ; a mother in all situations ; 
a husband and a widow in every situation ; and lastly, a 
relation who is connected with the deceased, by the mother's 
side only. Of these, the first five are often residuaries also, 
as where, with a daughter or with two daughters, there is 
a son ; where, with a sister, or two or more sisters, there is 
a brother, or grandfather ; and where, with a father, there is 
no issue of the deceased. The remaining four, again, can 
never in any situation be residuaries, except upon entire 
failure of every heir that is capable of being associated with 
them, in which case of necessity they take the whole in- 
heritance, first as share and then the residuum or return. 
All heirs of whatsoever class or description besides these 
nine are denominated simple residuaries. 

The Foorooz or shares are six : two-thirds, a half, one- 
third, a fourth, a sixth, and an eighth, agreeable to a 
tradition of the Im^tm Mohummivd Bdkirj on whom be 
peace, recorded in these words, " Verily the shares of in- 
heritance do not exceed six;*' to which etkct there are 
many other authentic documents. Now the persons entitled 
to those shares are as follows. Two-thirds are allotted in 
two cases ; first to two or more daughters ot the deceased 
if there be no son, by unanimous assent agreeable to the 
word of Almighty God: "God hath directed you con- 
cerning your children ; a male shall have as much as the 
share of two females ; but if there be females only and 
above two they shall have two-thirds of the inheritance ; 
and if there be but one, she shall have a half." Upon this 
point the author of the Rafy *^ has a passage highly worthy 

*® A compilation of traditions known also by the title of Culmy, 
from the birthplace of its author Mohummud Jukool, 
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of qneBtion : ^' Mankind have argued mncli respecting the 
right of two daughters, and whence it arises that they enjoy 
by our law two-thirds of the estate, whereas Almighty God 
hath expressly stipulated that they be above two in number. • 
Some have ascribed this decision to the general assent of 
the learned independent of any other authority ; some have 
attempted to deduce it from reason upon this principle, that 
as one daughter has a half, it follows that two-thirds must 
be the share of every member above one; others again, 
finding no reason, have followed the majority ; but in fact 
not one of them has ever discovered the true cause, which 
is clearly the Divine Authority in these words, " To a male 
as much as the share of two females," and may be thus 
exemplified : — If a person deceased should leave only one 
daughter and a son, the male has as much as two females, viz. 
two-thirds, consequently two-thirds is evidently the share 
allotted to two daughters; which explanation afibrds suffi- 
cient proof of the decision alluded to, and has notwithstand- 
ing been omitted by all former writers on the subject." 
The second case of allotment of two-thirds is to two or and to two 

more sisters of the deceased by the same father and mother, ^ ^^^^ 

•' ' sibcers, on 

or by the same father only, upon failure of brothers and failure of 
grandfathers : and this also by unanimous assent on account or ™nd- 
of the saying of Almighty God : " If a man die having no father, 
issue, and leave a sister, she shall have half of what he 
shall leave, and he is her heir if she have no issue ; but if 
there be two sisters, they shall have two-thirds of what he 
shall leave, and if there be brothers and sisters, a male 
shall have as much as the share of two females." Further, 
in a tradition of the Imdm Jdfer Sddik, on whom be peace, 
quoted by Bookeyr Ebn Ayoon^ the word sister in this text 
is explained to mean a sister either by the same father and 
mother, or by the same father only ; to which effect there 
are also other documents. With respect, again, to the 
case of more than two sisters, in addition to the unanimous 
assent of all our doctors, it is established by traditional 
record from the particular occasion on which this portion 
of the sacred text was revealed, viz. that of a person 
named Jahu^ who being ill, and having seven sisters. 
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asked the Prophet concerning their share of his inheritr 
ance. 

A half is the share allotted to three diflFerent persons ! 
to a single daughter if there be no son of the deceased, 
according to the sacred text above quoted ; to one sister 
upon failure of brothers and grandfathers, agreeable to the 
last passage of the holy book ; and to a husband, if there 
be no issue, as well by unanimous assent of the learned as 
by express divine authority. " And ye shall have half of 
what your wives shall leave, if they have no issue ; but if 
they have issue, then ye shaU have a fourth part," Ac. 

A third is allotted in two cases: first to a mother 
if not partially excluded by children however low, or by 
brothers or sisters of the deceased, who diminish her share 
as formerly mentioned, and by unanimous assent according 
to the saying of Almighty God : " And the parents of the 
deceased shall have each of them a sixth part of what is 
left if there be issue ; but if there be no issue, then the 
mother shall have a thirdy unless there should be brothers 
or sisters, in which case she shall have a sixth." Further, 
in a tradition of the Imdm Jdfer Sddik, on whom be peace, 
reported by Aban Ehn Tughluh in the case of a person 
deceased who left both his parents, we have this decision : 
" To his mother a third and the residue to his father ; " 
which decision, however, proceeds clearly on the supposition 
that there were no children nor brothers of the deceased, 
because these restrict the share of the mother to a sixth, as 
has already been mentioned, upon the conditions formerly 
detailed. Secondly, this share is allotted to relations of 
the deceased by the mother's side only, if there be more 
than one in number, whether male or female, or both, 
agreeable to the saying of Almighty God : " And if a man or 
woman's property be inherited by a distant relation, and 
he or she have a brother or sister, each of them shall 
have a sixth part of the estate ; but if there be more than 
one, they are all equal sharers in a third." Now in a 
tradition of the Imdm Jdfer Sddik, upon whom be peace, 
explanatory of this passage quoted by Bookeyr Mm Ayoon^ 
we have these words : " By brothers and sisters are here 
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to be understood those by the same mother only with the 
deceased, for I particularly suggested the case of a woman 
who left her husband, brothers by the same mother, and 
brothers by the father also, to which he replied, * The hus- 
band takes a half, or three shares ; a third or two frac- 
tions go to the brothers and sisters by the mother's side, in 
which male and female are alike ; and the residue to those 
by the same father, a male having as much thereof as the 
share of two females.' " 

The condition again of plurality in brothers and sisters 
by the mother's side to their enjoying a third is established 
by unanimous assent ; but whether it is also required in 
the case of more distant maternal relations, as of a grand- 
father or uncle, is a question that has admitted of contrary 
solutions. 

A fourth is allotted also in two cases : to a husband, if a fourth 

there be issue, whether male or female, of his deceased ?^*®i^ 

. ' nnsbana, 

wife, by unanimous assent, on account of the sacred text if there be 

formerly quoted; and to a widow, if there be no child of ^''^"®' 
her husbcmd, which is likewise established in the same ^dowjf 
manner. It is to be observed, however, respecting the there be 
latter, that this share is not affected in any degree by aren.*" 
supposing one or a plurality of wives ; for should there be 
four, a fourth part only of the deceased husband's property 
is to be divided equally amongst them; and upon this 
point all lawyers are agreed, both by reason of the abso-^ 
lute and unqualified sense of the sacred text, and also of 
a tradition recorded by Aboo Omwr Abdy from the Com- 
mander of the Faithful, on whom be peace, in these 
words : " The share of a husband can never be more than 
a half or less than a fourth, and that of widows never 
more than a fourth or less than an eighth ; should they be 
four, or below that number, they are equal sharers in this 
portion of inheritance ; *' to which effect there are many 
other authentic reports. 

A sixth comprehends three cases : It is the share of a sixth 
a father with children of the deceased, agreeable to the g*^ ^^ * 
sacred text formerly quoted ; of a mother, in the case of with issue 
issue ; or of brothers and sisters who occasion her partial Sl^^^ . 
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exclusion, as already detaileid, agreeable also to the sacred 
text ; and, thirdly, it is allotted to a single relation by the 
mother's side only, apon which, in the case of a brother or 
sister, all our doctors are agreed, by reason of the fwe- 
going sacred text, and several express traditions gen^^y 
known ; but which, in the case of more remote maternal 
kindred, as a grandfather or uncle, has admitted a diversity 
of opinion. 

The last appointed share of inheritance, viz. an eighth, 
is that of a widow with issue of her deceased husband, 
by unanimous assent, without distinction also betwixt the 
case of one and plurality ; for should there be four, this 
share is to be equally divided amongst them, of which rule 
the undoubted proof has already been stated. 

Of these shares some are of a nature capable of being 
combined with others in one estate, and there are some 
which do not admit of this combination. Of the first class 
are two-thirds with one-third, as in the case of two sisters 
by the same father and mother, or by the same father 
only, with two or more brothers or sisters by the mother's 
side ; also with a sixth, as two daughters with any one of 
the parents, or two foil sisters with a brother by tie same 
mother only ; likewise with a fourth, as two sisters with a 
widow ; and with an eighth, as in the case of two daugh- 
ters with a widow of the deceased. Further, a half is 
capable of being combined with a half, as in the case of a 
husband with a full sister, or one by the father's side ; 
also with a third, as a husband with a mother, or with 
brothers and sisters by the mother's side ; likewise with a 
sixth, as in the case of a full sister, or one by the father's 
side with a sister by the same mother only ; farther, with 
a fourth, as a full sister with a widow, or a daughter with 
a husband of the deceased ; and, lastly, with an eighth, as 
in the case of a daughter and a widow. Again, a third 
may be combined with the following shares : a half and 
two-thirds, of both which examples have been given ; and 
with a fourth, as in the case of a widow with brothers or 
sisters by the mother only. A fourth may also be com- 
bined with two-thirds, with a half, and with one-third, of 
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all which examples have preceded; and, lastly, with a 
edxth, in the case of a widow, with any one relation by the 
mother's side only. Further, a sixth admits of combina- 
tion with two-thirds, with a half, and with a fourth, as 
formerly exhibited ; with a sixth, as in the case of both 
parents should there be issue of the deceased ; and, lastly, 
with an eighth, as in the case of a child with the widow 
and both parents, or any one of them. To conclude, an 
eighth may be combined with two-thirds, with a half, and 
with a sixth, of all which examples have been already 
offered. 

Those shares of inheritance, on the other hand, which 
do not admit of combination, and can never be allotted 
fipom one and the same estate, are as follows : — Two-thirds 
with two-thirds and with a half; one-third cannot be com- 
bined with a third, nor with a sixth, nor with an eighth ; 
one-eighth can never be allotted with an eighth, nor with 
a fourth : and, lastly, two-fourths can ntjver be assigned 
from the same estate. This incapacity of combination in 
some of the eight foregoing cases, and the various grounds 
thereof, will be evident from a retrospect to the shares and 
persons entitled to them with the established conditions 
on which they are allotted ; but a further cause of inca- 
pacity in some will hereafter be made manifest when we 
come to describe the nullity, according to our law, of the 
doctrine of Avl^ a prevailing system amongst all doctors of 
the opposite sect. 

And here it is proper to describe certain general rules a father, 
to which strict attention is indispensable. The first of ^vp^ 
these is, " That a father of the deceased, upon failure of i^e^ls a 
issue, is not a specific sharer in the estate, but has by law residuary, 
merely a residuary title to all that remains after distri- 
bution of the other shares." Thus, if a person deceased 
should leave, for example, a father, a mother, and a 
husband, the mother, in this case, takes a third, if not 
partially excluded by brothers or sisters ; the husband also 
enjoys his appointed share, viz., a half, and the remaining 
sixth is all that would go to the father ; whereas, if we 
substitute a widow in room of the husband, a residuum of 
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five-twelfths, after payment of her share and the mother's^ 
would in this example be inherited by the father. By 
the same rule, if the father and mother only of a person 
deceased should remain, the former would receive two- 
thirds of the estate, and the latter one-third, if not par- 
tially excluded by brothers or sisters, whereas if these 
existed, the mother's share being consequently reduced 
to a sixth, the father would enjoy five-sixtiis of the estate 
in virtue of his residuary title. 

This doctrine admits of no difference of opinion, by 
reason of an authentic report thereupon in the collection 
of Mohummud Ebn Mooslim^ to this effect : " The Jnufm 
Mohummud Bdhivj on whom be peace, showed me a book 
of inheritance dictated by the Prophet of God, and in the 
handwriting of Aly^ which contained the case of a woman 
deceased, leaving her husband and both parents, whose 
estate was thus distributed: to her husband, a half, or 
three fractions out of six ; to the mother, a third, or two- 
sixths; and one-sixth, or the residuum, to the father." 
Again, in a report of Ismail Jafy, the following decision 
is quoted from the Imdm Jdfer SddiJcy on whom be peace : 
" If a man dying should leave his widow and both 
parents, a fourth of his estate goes to the widow, one- 
third thereof to his mother, and his father inherits the 
residuum." Further, in a report of Aban Ebn Tughlvbj 
from the same Imdm, we have the case of a person dying 
who left only her father and mother, thus divided : " To 
the mother, a third part, or her appointed share, and all 
the residuum to the father ; " to which effect there are various 
other authentic documents, all of them, however, obviously 
proceeding on the supposition of failure of brothers and 
sisters, who necessarily limit the mother's share to a sixth, 
as has already so often been mentioned. 
Daughters The second general rule to be observed is, "that in 
di^wiT' di**5tribution of inheritance to children of the deceased, if 
a son. amongst them there should be a son, the male has always 
a portion equal to that of two females, by unanimous assent ; 
which affords another example of a sharer becoming a 
residuary, like that of a father under the foregoing general 
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rule. This principle is established not only by the sacred 
authority formerly quoted, but also by several authentic 
traditions generally known. In one of these which is 
reported by Ahimd we have the following words : " The 
son of Ahoo -4 u/a having expressed his ignorance and doubt 
of the cause why a female, the weakest and most helpless 
of the two, should enjoy only half the portion of inheritance 
bestowed upon a male, some of our companions stated this 
matter to the Imdm Jdfer Sddiky on whom be peace ; he 
replied, a female is excused from the performance of many 
duties imposed by law upon a male, such as service in 
the Holy Wars, maintenance or support of relations, and 
payment of expiatory fines, and for this reason her share 
of inheritance has been justly limited to half the portion 
of a male." 

This principle equally applies to sisters in distribution Also sis- 
with a brother or grandfather, for they also become resi- ^th^.* 
daaries like daughters with a son, unless they are by the 
mother's side only, and this by unanimous assent ; on ac- 
count not only of the sacred text formerly quoted, but also 
of various traditional authorities to be hereafter adduced, if 
it please God. 

The third general rule to be described is, " that the Every re- 
portion of every person related to the deceased through one ™nf^ J^* 
of his parents, whether related also through the other or self a 
not, provided such person be not himself a specific sharer, ^^g^]^ 
is exactly the portion of that parent, or in other words is portion of 
the portion of that person from whom the title or relation o^comSi- 
to the deceased, by however many intermediate steps, is guinity 
derived, whether such mean of consanguinity was a specific decewed. 
-sharer or not." Thus, the children of a daughter or of two 
daughters supply the place in succession of their mother's, 
taking either a half or two-thirds of their grandfather's 
estate, and also the surplus or return should there be any, 
in the same manner as their mothers, if existing, would have 
done. Again, the children of a son supply the place of 
their father from whom their title is derived, and enjoy his 
portion of the inheritance. And if we suppose an assem- 
blage of the children of sons and daughters, each class take 
PART u. c C 
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the portion of inheritance which their own root or immediate 
a'hcestor would have enjoyed if in existence. For example, 
if a person deceased should leave a son's son and children 
of a daughter, the former would receive two-thirds, and 
one-third only would go to the daughter's children. Upon 
the same principle, should there be children of a son's son, 
and a daughter's daughter, the former would have two- 
thirds of the estate and one-third goes to the daughter; 
and if we substitute in the room of children a single 
daughter of the son's son, the case is exactly the same, as 
such daughter being a descendant in the male line would 
still receive two-thirds or the portion of her root. Further, 
ifwe suppose the deceased to leave children of his daughter's 
son, and a daughter of his son's daughter, the former as 
descended from a female would inherit amongst them only 
one-third of his estate, whilst the daughter would receive 
two-thirds thereof. If, on the other hand, a person should 
leave children of the son of one daughter, and the 
daughter's daughter of another, here, as all are descended 
from a female root, the former would receive one-half of 
the estate amongst them, and the other half would go to 
the latter singly, their portions being in this case composed 
both of shares, and the return. In short, each individual 
or class of descendants receives the portion of his or their 
own immediate ancestors or root, in the same maimer as 
that ancestor takes the portion of his root, and so on, to 
the deceased. 

The children also of a brother or sister, whether by the 
father's or mother's side, receive exactly that portion of 
inheritance which their parent, such brother or sister, would 
have enjoyed, upon the same principle and by the same 
rule with grandchildren and great-grandchildren, whether 
their ancestor was a sharer or residuary. Further, the 
share of a maternal grandfather is exactly that of a mother, 
as is also that of a maternal grandmother, a paternal grand- 
father's that of a father, and likewise a paternal grand- 
mother's. A paternal uncle also receives the portion of a 
father through whom he is related, as does also a paternal 
aunt ; a maternal uncle has that of a mother through 
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whom his title is derived, and likewise a maternal aunt. 
The children, again, of uncles, whether paternal or maternal, And their 
inherit the portions of their parents ; and in general every <^*^"*^®'^- 
branch as representing its root in succession receives by- 
law the portion of inheritance assigned to that root, without 
any distinction whatsoever except this, that in the secondary In the 
distribution betwixt relations by both parents or by the ^^bu^ 
father's side, attention must be always paid to sex, the tionatten- 
male having a portion adequate to two females ; whereas ^^sex^^ 
amongst relations by the mother's side only, in the distri- lations in 
bution of their ancestor's portion males and females are Hne^OTof 
perfectly alike, there being no preference to one over the full blood, 
other. Thus, the children of brothers or sisters by the male'^u- 
same father and mother only, the same father only, paternal ble the 
grandfathers and grandmothers, paternal full uncles and ^female, 
aunts, paternal half uncles and aunts if by the father's ^^^ ^^ose 
side, and their children, divide the portions of inheritance female 
enjoyed by them, to a male as much as the share of two ^^^^ ^^^ 
females ; whereas the children of brothers and sisters by the 
mother's side, maternal grandfathers and grandmothers, 
paternal half uncles and aunts if by the mother's side only, 
maternal uncles and aunts of every description and their 
children, divide their portions of inheritance as derived 
through the female line equally without distinction or 
preference of sex whatsoever. This rule is universally 
prevalent amongst our doctors, and has by some been 
further extended in its application to the children or de- 
scendants of daughters, amongst whom, in their opinion, 
as equally in the female line, no distinction of sex can be 
observed. This opinion is, however, now generally aban- 
doned, and we may therefore lay it down as a fixed maxim, 
that amongst the children of daughters as of sons, the 
distribution is to a male double the portion of a female, 
notwithstanding their relation through the mother, consider- 
ing them as in the place of immediate offspring, to whom 
the application of the sacred text is therefore indispensable. 
The traditional documents which establish the fore- 
going general rule are contained first in a report of Aboo 
Ayoob, from the Imdm Jdfer SddiJc, on whom be peace, to 
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the following effect : " It is written in the book of Aly, 
on whom be peace, that a paternal aunt supplies the place 
of a father in succession, a maternal aunt that of a mother, 
the children of paternal uncles, in the situation of paternal 
uncles, and in general every remote kinsman in the place 
of that nearer relation through whom his title is derived, 
unless some heir nearer to the deceased should exist, who 
necessarily excludes him altogether." Further, in a report 
of Soliman Ebn Khcdidy from the Imdm Jdfer Sdddky on 
whom be peace, in these words : " The Commander of 
the Faithful, Aly^ on whom be peace, always considered a 
paternal aunt in the situation of a father as to inheritance, 
a maternal aunt in that of a mother, a brother's son as 
a brother, and every relation not personally entitled to a 
share in the situation of that heir through whom his title 
was derived." Again, in a decision of the Imdm Mohum/mud 
Bdkir^ on whom be peace, quoted by Aboo Buseery to this 
effect : '' That being asked respecting the case of a hus- 
band and grandfather, he adjudged an equal division be- 
twixt them of the deceased's property." And, lastly, in 
a judgment of the Imdm Jdfer Sddiky on whom be peace, 
reported by Svlm^i Ebn Mahurez^ upon the case of a 
paternal unde and aunt, viz., " Two-thirds to the uncle, 
and one-third to the aunt," the reporter thus proceeds : 
" I inquired respecting a paternal uncle's son with the 
son of a maternal aunt. He replied, ' To the male double 
the share of the female.' " And to the same effect are 
various other authorities. 

The fourth general rule to be observed is, "That 
whenever an assemblage occurs of relations by both parents 
or by the father's side with relations by the mother only, 
the latter, if one, takes a sixth part of the estate, or a 
third in the event of plurality, to be divided equally, with- 
out distinction of male or female, and all the residuum 
goes to the former, divisible to a male double the por- 
tion of a female." Thus, if we suppose a brother by the 
same father and a sister by the mother only to exist, the 
latter receives her appointed share, viz., one-sixth of the 
deceased's estate, and the residuum, or five-sixths, go to 
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the brother. If, again, brothers and sisters by the father 

are combined with brothers and sisters by the mother, the 

latter receive a third part of the estate, to be divided 

equally amongst them without distinction of sex; and 

two-thirds thereof go to the former, divisible to a male 

double the portion of a female. Further, if we suppose 

children of a brother by the mother's side only, with the 

son of a sister of the same father, the former would receive 

only a sixth part of the estate as the appointed share of 

their father, to be divided equally amongst them, and the 

remaining five-sixths would go all to the sister's son. 

The same is invariably the rule with respect to all other 

shares of inheritance, attention being paid in their primary 

allotment to the third or preceding general rule. Thus, if Paternal 

there be children of paternal uncles or aunts of different *""J®» ^^ 
^ . uncles, 

descriptions assembled as the heirs of a person deceased, and their 
those descended from one paternal half uncle or aunt by children. 
the same brother only with his father receive a sixth part 
as the portion of their ancestor, or a third if descended 
from two or more, which is divisible equally amongst them, 
to a female the same as a male, and all the residuum goes 
to the children of those half uncles and aunts who were 
brothers or sisters by the father's side to the deceased's 
father, divisible amongst them to a male double the por- 
tion of a female. Again, should there be children of Maternal 
maternal uncles and aunts of different descriptions, those ^J^*^^ 
connected by the mother's side receive as above a sixth their chil- 
part if descended from one ancestor, or a third if from two ^'^^' 
or more, and those by the father's side take all the 
residuum] but here the secondary distribution to both 
classes is made without distinction of sex, a female re- 
ceiving in each the same portion with a male, because all 
are alike related to the deceased through the medium of 
a female, his mother. 

Lastly, we shall suppose an assemblage of the children Children 
of paternal uncles of different descriptions with the chil- ^^^^' 
dren of maternal uncles also varying in description ; and maternal 
here the primary distribution would be, as formerly men- proj^gcu- 
tioned : one-third of the estate to the latter class, and the ously. 
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residuum, or two-thirds, to the former. Secondly, the third 
assigned to the children of maternal ancles would be thus 
distributed: To those whose ancestor was related only 
by the mother's side, a sixth part thereof if one, or a 
third in case of plurality, and the residuum to the full 
maternal uncle's descendants, or those of one related by 
the father's side; but the final distribution as to both 
these classes would be without distinction of sex, to a 
male the same portion with a female. With respect, 
again, to the two-thirds first allotted to the paternal 
uncle's descendants, the secondary distribution would be 
to those of a half uncle by the mother's side, a sixth, or a 
third in case of plurality, divisible equally amongst them 
without distinction of sex ; and to those of full uncles, 
or of half uncles by the father's side, all the remainder, 
divisible amongst them to a male double the portion of a 
female. 

This rule of inheritance is universally prevalent amongst 
our doctors, and is established not only by several tradi- 
tions already quoted, but also by a report of Bookeyr Ebn 
Ayoon from the Imdm Jdfer Sddiky on whom be peace, 
in these words : " I inquired concerning the estate of a 
woman deceased who had left her husband, some brothers 
and sisters by the same mother, and also brothers and 
sisters by her father. He replied, * The husband takes 
one-half of her inheritance or three fractions, one-third 
goes to her brothers and sisters by the mother, which is 
to be equally divided amongst them, to a male the same 
as to a female, and the residuum or one-sixth goes to the 
brothers and sisters by the father's side, a male having 
double the portion of a female, for verily the appointed 
shares of an inheritance cannot be diminished by Aul (or 
increasing the number effractions), and a husband's share 
cannot be less than a half in this case, nor that of brothers 
and sisters by the mother less than a third, agreeable to 
the saying of Almighty God : If there be more than one 
they are equal sharers in a third, and if only one, he or she 
has a sixth part, &c.' " Further, by a tradition of the 
Imdm Mohummud Bdkir, on whom be peace, recorded by 
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Bookeyr in these words: "A person having asked the 
Imdm concerning the inheritance of a woman deceased, 
who had left her husband, two brothers by the same 
mother, and a sister by her father, he replied, *The 
husband takes a half or three fractions, a third or two 
go to her brothers by the mother, and the residuum or 
one-sixth goes to her sister by the father/ " Again, it 
is recorded by Mohummud Ebn Mooslim that he put the 
following case to the Imdm Mohummmd Bdkir, on whom 
be peace : " A person deceased leaves the son of a sister 
by his father, and a son of his sister by the mother ; how 
is his estate to be divided? The Imdm decreed to the 
latter a sixth part, or his mother's appointed share, and all 
that remains to the former," to which effect there are also 
other traditions. 

The last general rule to be described is, " that when- Paternal 
ever grandfathers and grandmothers, both paternal and Stheii 
maternal, are assembled with half brothers and sisters by ^^ 
the father's and by the mother's side, or with their children, succession 
a maternal grandfather and grandmother are by law on an J^*^, ^^ 
equal footing in succession with a brother and sister by or those by 
the same mother only, and a paternal grandfather and thefether, 
grandmother equal to a full brother and sister or to those maternal 
by the father's side; but should these ancestors stand f^^' 
single in succession, that is, upon failure of brothers and with 
sisters and their children, then they are considered in the ^'^^{j^" 
situation of immediate parents, or of a father and mother mother's 
respectively. ^^^ o°ly- 

This principle is established by a tradition of the f^^ot 

Imdm Jdfer Sddik, on whom be peace, quoted by Foozeyl brothers 

Ebn Yesa/r, in these words : " Verily a grandfather is sistere 

associated in succession with brothers, his portion is equal *beir rank 

to one of theirs and neither more nor less. Further, by imme- 

an authentic report of Aboo Buseer from the same Imdm. ^^**® P** 
, . rents, 

in these words : "I stated the case of a person who died 

leaving six brothers and a grandfather ; he replied, * The 

grandfather is as one of the brothers.'" By another 

decision in the case of a brother's son and a grandfather, 

to this effect: "The property is to be divided equally 
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betwixt them ; " and by another in the instance of a sister's 
daughters with a grandfather, to this effect : " To the 
sister's daughters one-third, and the remainder to the 
grandfather," which last decision obviously proceeds on 
the supposition that both sister and grandfather were 
related by the same side, whence the distinction of male 
and female would have bestowed a double portion on the 
latter. 

A single If there should be only one heir of a person deceased, 

descrii^^ such individual takes the whole property to himself, what- 
tion takes ever the nature of his title may be, consanguineous, emanci- 
inherit- P^tory, or of patronage, in whatsoever class or description 
anoe. he may be placed, and if even the lowest or most remote 

member of that class, without any distinction whatsoever, 
If asharer, and this by unanimous assent. The only distinction that 
distinct*^^ can occur is this : that where such individual or sole heir 
titles. happens to be of the class of shwrerSy he inherits under 

two separate titles: first, his own appointed share and 
And if a then the return as a residuary. Where, on the other hand, 
r^dimry, ^^ ^^ ^^^ ^ sharer, his simple residuary title alone 

under this embraces the whole property at once, whether founded 
titlealone. •^' \ ^.i ji^ 

upon emancipation, patronage, or any other ground what- 
soever. Thus, if we suppose a sister by the mother's side 
to be the sole heiress of a person deceased, she receives 
first her appointed share, viz., a sixth part of the estate, 
and then the remainder as a residuary. If, again, a 
brother by the father should be sole heir, he inherits the 
whole property at once as a residuary, having no specific 
share allotted to him ; and upon these two examples all 
other classes and degrees may be conceived without repeti- 
Except a tion. In the case of a husband, the principle is exactly 
widow, ^jjQ same, according to the most prevalent doctrine, but 
always with regard to a widow, her residuary title in any case 
restricted jg most generally denied, and the grounds of its rejection 
share. have already at great length been detailed. 

As establishing the general principle in addition to 
unanimous assent, we have the following traditional 
documents : First, a report of Sidma Ebn Mohuruz^ jfrom 
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the Imdm Jdf&r Sddik, on whom be peace, to this effect : 

" I reported the death of a man who had bequeathed to 

me all his property by will, having at the same time a 

daughter. The Imdm inquired if there were any witnesses 

to the will, and upon my answering in the negative, 

directed me to surrender all the property to the daughter 

as hers of right." Secondly, by a report of Abdodla Ebn 

Sindn from the same Imdm, in these words : " I inquired 

concerning a person deceased who had left a brother by 

his mother and no other heir besides. He replied, * The 

property goes all to that brother.'" Further, in the 

commentary of Aly Ebn Ibrahim, a tradition is quoted 

from Bookeyr Ebn Ayoon of the Imdm Mohum/mud Bdkivy 

on whom be peace, to this effect : " If a man die leaving 

an only sister, she takes first her appointed share, viz. 

one-half of his inheritance, agreeable to the sacred text, in 

the same manner as a daughter would have done if in 

existence, and the remaining half also reverts to her should 

there be no other nearer heir, in virtue of a residuary title." 

If instead of this sister there be a brother of the deceased, 

he inherits the whole property under one general title, 

agreeably to the saying of Almighty God, " And he is sole 

heir if there be no issue." Again, should there be two 

sisters, these receive first two-thirds of the estate as their 

appointed share in the Book of God, and the remaining 

third reverts to them as residuaries." To the same effect 

are various other documents. 

If there be more than one heir of a person deceased, Case of a 

some of whom do not exclude the others from inheritancOj ^f heiis*^ 

then attention must be paid to their titles and lines of who are 

descent, and if amongst them no specific sharer should duarieV. 

appear, the property must be divided according to their 

own respective portions ; as where, for example, a person 

leaves children, male and female, in which case each of the 

former has double the portion of one of the latter ; and 

where also he leaves brothers and sisters all by the same 

father and mother, or by the same father only, in which 

case the same rule is observed, and so on. 

If, again, amongst these heirs, neither of whom Wsome 

° are sharers 
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and some excludes any other, some sharers and some residaaries are 
aries *^the Observed, the former are preferred to their appointed shares 
former are in the first place, and the remainder of the estate goes to 
tolheL *^® residuaries ; as where, for example, a woman leaves 
i^ both her parents, her husband, and children, both male and 

female, in which case the parents take a third part of her 
estate betwixt them, her husband takes a fourth, and the 
remaining five-twelfths go to her children, of whom a male 
has the portion of two females ; and when, also, a woman 
leaves her husband, a paternal and a maternal uncle, in 
which case the husband takes a half, his appointed share, 
her maternal uncle, being also a sharer, receives his third, 
and the residue, or one-sixth only, goes to the paternal 
uncle. Again, the case is exactly the same where, with 
her husband, a woman leaves children of her paternal and 
of a maternal uncle, for here, also, the husband takes his 
half, the maternal uncle's children, in right of their father, 
a thii*d, and the remaining sixth part goes to the children 
of the paternal uncle. Upon these three examples all 
similar cases may be conceived, without the trouble of 
repetition ; and this preference of law to sharers over resi- 
duaries is established not only by many traditions already 
quoted, but also by a report of Akba Ebn Bvsheer from 
the Imdm Mohurrmiud Bdkir^ on whom be peace, in the 
case of a woman who died leaving her husband and both 
her parents, upon which this decision was pronounced : 
" To the husband one-half of her estate, a third thereof to 
the mother, and the residue, or one-sixth, to her father." 
Again, in the case of a woman who left her husband, her 
father and mother, a decision of the Imdm Jdfer Sddik, 
on whom be peace, is recorded by Aboo Buseer^ to this 
effect : " The distribution of her estate is into six equal 
portions, three of which, or one-half, of the whole inherit- 
ance, is the share of her husband ; a third, or two portions, 
go to the mother ; and the residue, or one-sixth, to her 
father ; " to which effect there are various other traditional 
documents. Now it has already been stated, as written in 
the book of Aly^ on whom be peace, that a paternal aunt 
of the deceased is exactly in the situation of a father, and 
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a maternal aunt in that of a mother, as to inheritance. It 
follows, therefore, of necessity that a paternal uncle or 
aunt, and an uncle or aunt by the mother's side, if com- 
bined with a husband or widow, form a case exactly similar 
to that of a father and mother of the deceased, when com- 
bined with a husband or widow, without any difference or 
distinction whatsoever. 

H all the heirs of a person deceased should be specific Casewhen 
sharers in the estate, without any individual amongst ^j^^ 
them who claims under a simple residuary title, this case specific 
admits of three different suppositions — first, that the estate andTSir 
is capable of embracing and discharging all the appointed appointed 
sharers without surplus or deficiency of any fraction what- ^^^J^t 
soever ; second, that it falls short of all the shares ; and the estate 
third, that, after payment of them all, a surplus of some fraction, 
fraction remains. Under the first supposition no diflSculty 
whatever occurs ; for each individual must, in this case, 
receive his full appointed share by unanimous assent, as 
when, for example, a person deceased may have left two 
daughters, his father, and mother, in which case the 
former have two-thirds of the estate, or four fractions 
produced by a divisor of six, and each of the latter one of 
these fractions, thus involving the whole of the deceased's 
property. In like manner, when he may have two sisters 
by the father's side, and brothers or sisters by the mother's, 
as two-thirds go in this case to the former, and one-third 
is the share of the latter, likewise involving the whole of 
the property ; or where, for example, a woman may leave 
her husbcuad and one sister by the father's side, each of 
these taking a half of her property ; and all similar cases 
in which the divisions have been already established, both 
by divine and traditional authority. 

Under the second supposition, again, viz., when the If the 
property falls short in distribution of all the appointed ^i^^^j^ort 
shares, and which can only happen when a husband or of the 
widow interferes, all our doctors are agreed that the loss ghweMhe 
or deficiency must invariably fall upon daughters or sisters loss must 
of the deceased by both parents, or by the father's side ; aff^?^ ^ 
in other words, there are only four of the appointed shares daughters 
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or sisters of inheritance which can be affected by any deficiency 

biood^or arising in the distribution, viz., the share of one daughter 

by the and of two or more daughters, the share of one sister 

^ ®^" and of two or more sisters, either by both parents, or by 

the father only. Thus, if a woman leave her husband and 

two sisters, either by the same father and mother, or the 

same father only, the husband is entitled to a half, and 

the sisters to two-thirds ; consequently, the regular divisor 

of these shares is six, whereas their appointed portions 

amount to one fraction more than this division would 

admit of. 

Again, if we suppose with a husband of the deceased 
one sister by the father's side, and a sister by the mother's, 
both the husband and first sister being entitled to a half, 
and the latter's share being a sixth, here also a deficiency 
of one-sixth would occur. Further, if we suppose with the 
husband as above, two daughters and both parents of the 
deceased, here the divisor being necessarily twelve, of 
which three, viz., a fourth, is the husband's share, eight, 
or two-thirds, that of the daughters, and each of the 
parents take a sixth, or two fractions, it follows that a 
deficiency of three-twelfbhs would arise in the distribution. 
Lastly, if with the husband there should be one daughter 
and both parents of the deceased, here also a deficiency of 
one-twelflh would arise, because the daughter's share is a 
half, or six fractions produced by a divisor of twelve, the 
husband is entitled to a fourth, or three, and each of the 
parents to a sixth, or two parts, in this division ; all 
which making thirteen, exceed the estate by a twelfth. 
Let us now apply the loss or deficiency in each of these 
four examples agreeably to the principle laid down, and 
affecting the shares therein mentioned, which must in- 
variably guide the distribution in all similar cases. Li 
the first example, therefore, the two sisters receive only 
the half which remains afler the husband's share, instead 
of two-thirds, thus suffering the loss of a sixth. Li the 
second, the sister by the father's side submits also to the 
loss of a sixth from her appointed share, receiving only 
two parts instead of three. The two daughters again, in 
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the third example, suffer a deficiency of three-twelfths in 
their share, receiving only the five which remain after 
payment of the husband's share and that of both parents. 
Lastly, in the fourth example, the single daughter by the 
same side loses one-twelfth part of the inheritance, receiving 
only five parts instead of six under a division by twelve. 

This principle is established by the unanimous assent 
of all our doctors, to whom God be gracious, following the 
express conditions of our Holy Imdms^ upon whom be 
the blessing of God, in such a manner as to render its 
belief and practice one of the essentials of our religion : 
whilst the uniform doctrines of the vulgar sect have insti- But can 
tuted and supported the practice of aul ; that is, increasing ^n^^J^ 
the divisor, or number of shares, and thereby proportion- general by 
ally diminishing the value of all in cases of defalcation in ih^^^? 
the estate. By application of this practice to the four or number 
examples we have given, the division in the first would be ^ ^ 
by seven instead of six. Of these seven parts the husband 
would receive three, and four would go to the two sisters. 
In the second example, also, the husband would receive 
three parts out of seven, the sister by the father's side like- 
wise three, and one seventh part would go to the sister 
by the mother. In the third example, again, the divisor 
being increased to fifteen, the husband would receive three 
of these parts, the two daughters eight, and to each of the 
parents two fiftieenth parts of the inheritance would go by 
application of this practice. Lastly, in the fourth example, 
the distribution would take place into thirteen parts instead 
of twelve, whereof the husband would receive three, six 
would go to the one daughter, and each of the parents 
receive two. And a similar increase of divisors may be 
conceived in all other similar cases. 

From our pure and holy Imdms^ however, upon whom Anl is 
be the peace and blessing of God, there are innumerable "°^^"^ 
traditions recorded and generally known, which expressly 
annul and prohibit this practice, and in which they not 
only in the strongest terms deny its legality, but also * 

prove in the most satisfactory manner the perverseness of 
those doctors of the vulgar sect who recommended it and 
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applied it. In one tradition, reported by Aboo Murium 
Ansary from the Imdm Mohumrnvd Bdkiry on whom be 
peace, there are the following words: "Verily He who 
knows the number of the sands of Aaluj (i.e. Almighty 
God) knows also that the appointed shares of inheritance 
cannot be increased above six." Now Aaluj is a place in 
Arabia, famed for the extent of its sands, and the meaning 
of his expression, on whom be peace, " the shares cannot 
be increased above six," is obviously this, that although 
for the convenience of distribution the number of fi-actions 
are necessarily increased under a fixed rule, still the six 
radical shares of inheritance must be preserved, viz., two- 
thirds, a half, one-third, a quarter, a sixth, and an eighth. 
To which effect there is another express tradition re- 
corded by Booheyr from the Imdm Jdfer Sddik, on whom 
be peace, in these words : " The radical shares of inherit- 
ance can only be six ; they can neither be increased above 
the number, nor can they be altered by aul ; and afker this 
radical division, the property must be allotted to the several 
sharers who are mentioned in the Book of Gk>d." Again, 
in a report of Hussumy from the same Imdm, on whom be 
peace, we have these words : " Ebn Abbas was wont to 
declare that He who could number the sands in the desert of 
Aalvj, knew that the radical shares of inheritance cannot 
be increased above six ; " and to the same effect are various 
other authentic documents generally known. 

Under the third and last supposition regarding an 
estate to be distributed, viz., that a surplus thereof shall 
remain after payment of all the shares, we observe that 
this surplus reverts by our law to the consanguineous 
sharers in proportion to their respective shares, and is 
divisible amongst them either by fourths or by fifths ; for 
the return, or reversion, admits of no other distribution. 
Thus, if there be one daughter and the mother of a person 
deceased, the latter takes first her appointed share, or a 
sixth part of the property, the regular divisor being six : 
the daughter has her moiety, or three parts, produced by 
this division; and the remaining two-sixths are divided 
betwixt them by fourths in the return, one-fourth to the 
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mother and three to the daughter, corresponding, this 
hitter division, obviously to their original shares of the 
inheritance. If, again, with a daughter there be both 
father and mother of the deceased, each of the latter taking 
first a sixth part of the property, and the daughter her 
half or three-sixths thereof, the surplus in this case of 
one-sixth returns to all proportionally, and is, therefore, 
xlivided into five parts, one-fifth thereof to each of the 
parents, and the remaining three to the daughter. But a 
more simple and easy method of distribution, in examples 
of this nature, occurs by a primary arrangement of their 
shares, in cases where the return is by fourth parts into 
four, and where by fifteenths into five ; and thus in the 
first example the mother would at once receive a fourth 
part of the estate, and three-fourths go to the daughter. 
Hence in every case where the surplus or return is divisible 
by fourths, a primary arrangement of the whole estate into 
four parts must obviously answer all the purposes of dis- 
tribution ; and in like manner where by fifths, an arrange- 
ment into five will produce the true shares without any 
firaction. This simple and summary method would appear 
to be alluded to in a traditional report of Sulman Elm 
Mohuruz; but another authentic report of Mohummvd 
Elm Mooslim aflTords equal support to both the modes 
defined, viz., the common and prevalent one, which com- 
prehends, first, the distribution of the appointed shares, 
and then division of the surplus or return by fourths or 
by fifths, and also this simple and summary method of 
arranging the whole property at once into four parts or 
into five. 

It is to be observed that there is no return of any part There i« no 
of the surplus to a husbcuad ; nor to a widow, whilst any J^*)^jjd * 
consanguineous relation exists ; nor to the mother, except or widow, 
on failure of brothers and sisters, who exclude her, as has ^nsan^°^ 
already been mentioned, although they do not themselves guineous 
inherit, nor to any relation by the mother's side only exi8ts^;'nor 
whilst a relation by both parents or by the father exists, to a 
as shall be hereafter at more length explained ; and upon there be 
these maxims all our doctors are agreed, although opposed brothers 
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by those of the vulgar sect, who here introdnce their 
nor any doctrine of dsbdt^ following their pretended Imdms^ who 
tui^hfth ^^^ them to hell fire by supporting a false residuary title, 
dsbat, or which would Confer the surplus or reversion of an estate 
^^'^n- ^^^ payment of the appointed shares upon the male 
dred, relations of the deceased's father; and under this tide, 
ooMan^ ^ ^® suppose the mother and a daughter of any person 
goineous deceased to exist, the surplus of two-sixths of the estate 
would devolve on his brother by the father's side or on his 
paternal uncle's. 

The fallacy, however, of this principle has ever been 
considered a fundamental and necessary part of our legal 
creed, as established by the authentic traditions of our 
pure and holy Imdms^ upon whom be the blessing of Grod. 
In one of these reported by Hoosim Zuddd are the follow- 
ing words: "I was directed to ask the Imdm Jdfer 
Sddik^ on whom be peace, to whom doth the property of a 
person deceased of right appertain? to his own nearest 
relation or to his dsbdt? He replied: 'Verily it be- 
longs to the nearest relation, and as to the dsbdt or 
more distant male kindred. Dust in their jaws.'" But 
in reality the sacred text of the Kordn regarding rela- 
tions by blood sufiSciently demonstrates the fallacy of the 
residuary title as expressed in the commentary of Ayashyy 
from Ziiraru, who quotes the words of the Imdm Mohummud 
Bdkir, on whom be peace : " Of relations by blood, some 
are preferred to others in the Book of God ; that is, some 
are preferred to others in inheritance, because the nearest 
in blood to the deceased is necessarily preferred, and 
excludes all more remote. Now (adds the holy Imdm)y 
who is nearest to the deceased, and who ought to have 
a preference — his mother or his brothers? Is not the 
mother nearer than any brother or sister?" Again, in 
the authentic collection of Mohmwmvd Ebn Moodim^ we 
have the following details : " The Im>dm Mohurrvrnvd 
BdMr, on whom be pe^ice, showed me a chapter on inherit- 
ance in the handwriting ofAly, and dictated by the Prophet 
of God, on whom and his posterity be blessing and peace. 
In it I observed the case of a man who died leaving a 
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daughter and his mother thus decided : — To the daughter 
a half, or three fractions, out of six, and to the mother, as 
her share, a sixth, or one fraction ; but, for simplicity, the 
property to be at once divided into four equal parts, of 
which three to the daughter, and one-fourth to the mother. 
Again, I observed therein th^ case of a man who had left 
his &ther and a daughter thus decided : — The daughter's 
share is a half, or three portions out of six, and the father's 
a sixth, or one portion : but the property here also, in order 
to simplify the return, to be divided into four parts, of 
which three to the daughter, and one-fourth to the father. 
Further, I found the case of a person leaving both parents 
and a daughter thus decided : — To the daughter, as her 
share, a half, or three-sixths, and to each of the parents 
a sixth, or one portion ; but to include, to reversion, the 
whole property at once divided into fifths, of which three 
to the daughter, and two to both the parents." Further, 
in a report of Suhna Ebn MohuruZy from the Imdm Jdfer 
Sddik^ on whom be peace, we have the following decisions : 
*^ In the case of a daughter and the father, he decreed, 
first, to the daughter a half, and to the father a sixth part, 
and then of the surplus, or remaining two-sixths, three- 
fourths to the daughter, and one-fourth to the father, by 
return. In reality, the decision was the same as if the 
whole property had been first divided into four equal 
parts, whereof three went to the former, and one-fourth to 
the latter, for these have surely a better title to the surplus 
than a paternal uncle, or a brother, or any more remote 
male relations, because Almighty Ood hath appointed 
shares for them in his sacred word, and to them, therefore, 
the surplus must revert, in proportion to these shares." 
Again, in a tradition reported by Zuraru from both these 
ImdmSyOn whom be peace, the following words are contained : 
" If a person deceased leave his mother or father, his wife 
and a daughter, the distribution of his inheritance is into 
twenty-four equal parts : to the widow an eighth of the 
whole, or three of these portions ; to the parent, whether 
father or mother, a sixth of the whole, or four of these 
parts ; and to his daughter a half, or twelve parts. Now, 
PART n. D D 
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the surplus, or five remaining fractions, are returned to 
the daughter and parent in proportion to their original 
shares; but no part of them whatsoever reverts to tiie 
wife. If, again, he should leave both parents, his wife, 
and a daughter, here also the division is into twenty-four, 
whereof eight go to the parents, four to each ; three to the 
widow, or one-eighth of the whole ; and twelve, or a half, 
to the daughter; but the surjdus, or one twenty-fourth 
part, which remains, is in this case to be divided amongst 
the daughter and both parents, in proportion to their 
original shares, and no part whatever thereof reverts to the 
widow. Further, if a woman deceased should leave her 
father, her husband, and one daughter, the distribution of 
her estate is, in this case, into twelve, of which two parts, 
or a sixth, goes to the father ; three, or a fourth, to her 
husband ; and six, or a half, to the daughter ; the surplus, 
or remaining sixth, reverting to the &ther and daughter, 
in proportion to their original shares ; but no part thereof 
whatsoever going to her husband." To this effect there 
are many other authentic reports generally known. 

All that has here preceded respecting the return to 
consanguineous heirs in general must, however, be par- 
ticularly understood as applying only to those cases where 
relations by both parents or by the father are not combined 
with relations by the mother only. In other words, as 
applying only to a case where all the heirs are either of 
the first series of relations by consanguinity, or of the 
second with this proviso, that they be all either related 
by both parents or by the father, or all related by the 
mother's side only. If, therefore, on the contrary, in the 
second class of consanguineous heirs there should be some 
related by both parents and some by the mother's side 
only, the prevalent opinion in this case is, that the surplus 
or return must be conferred on the former, to the entire 
exclusion of the latter. And this doctrine may, indeed, 
be considered as established by unanimous assent. Thus, 
if a person leave a brother or sister by the same father and 
mother, with a brother or sister by the same mother only, 
the latter receives but a sixth part of the estate, and all 
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the remainder goes to the relation by both parents, whether 
a specific sharer or not, by reason of his uniting two causes 
of relationship to the deceased, viz. the paternal and ma- 
ternal side, in consequence of which he enjoys a natural 
preference in succession over the relation by the one side 
only; and, further, because the loss or deficiency, should 
there be any, as where a husband or widow of the deceased 
interferes, must invariably fall on the relation by both 
sides, as already explained, whence obvious justice would 
necessarily dictate his superior title to the surplus or 
return, when these do not interfere, to make up for his 
loss in the other event ; and this doctrine is particularly 
supported by a tradition of the Imam Mohummvd BdJcir^ 
on whom be peace, recorded by Mohum/mud Ehn Mooslim 
in these words : " I inquired concerning the son of a 
sister by the father's side with the son of a sister by the 
same mother only. He replied, 'To the latter a sixth 
part of the estate, and all that remains to the former.' " 
Now, it is evident that, if the relation by the father's side 
were not expressly preferred, the surplus or residue in this 
example, after distribution of a half and a sixth, would 
necessarily have been divided betwixt the sons of both 
sisters by fourths, in proportion to their specific shares ; 
whereas this decision clearly demonstrates the exclusive 
preference to one. And if this preference is expressly con- 
ferred on a relation by the father's side, it must belong 
to one by both parents afortiorV^ 

'^ The manuscript from which the preceding has been taken 
concludes with seyeral sections which are contained in Chapter V. of 
Book Vn. and being all from the same authority need not to be 
repeated. There is also a section on Hermaphrodites which has 
be«n omitted as of no practical utility. 
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ACKNOWLEDGMENT. 

effect of, in constitnting marriage, 5. 

of zina^ doubt whether it reqnir^ four witnesses, 168. 

of a possessor, valid against himself, 199. 

of gift and delivery of possession by donor, 204. 

of »ruV, 211. 

of a cMld, three conditions necessary to, 289. 

effect of, not defeated by child's denial on arriving at 

puberty, 290. 

by an heir of another person as being nearer to the deceased, ib, 

of a deceased youth of unknown nvtub as a son, entitles acknow- 
ledger to his heritage, 291. 

by a master of the son of his female slave, ib, 

mutual, establishes right of succession without further proof, 375. 

■ except when the parties are 

of known parentage, 376. 

by a parent, sufficient to establish child's right of succession, 377. 

ADULTERY. 

by a married woman, or one in iddut, for a revocable divorce, 
renders her for ever unlawful to adulterer, 27. 

AFFINITY. 

establishment and effects of, tee Marriage Prohibited, 
as a cause of inheritance, see Husband and Wife. 

AGENT. 

for marriage cannot contract to himself, 9. 

should be appointed by a woman, 11. 

may be appointed to repudiate a wife, 109. 
for khoold must not exceed the proper dower, 135. 
for sale may assert his own right of shoofd^ 180. 
lawfully sell to himself, ib. note. 

ALMS. 

APOSTASY FROM ISLAM. 

marriage cancelled by, of either party, 29. 

connubial intercourse between an apostate and his MoatHm wife 

prohibited during the iddut, 33. 
apostate cannot inherit to a Mooilim, 264. 

male, who was by birth a Mooilim, estate of, immedi- 
ately divisible among his heirs, 266, 368. 
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APOSTASY FROM ISLAM— conHnmed, 

apostate male who was not by birth a MiHuUm allowed time to 

repent, ib. 
apostate female* estate of, not divisible till death, ii, 

APPBOPRIATION. 

definition of, 211. 

bow oonstituted, ib, 

not obligatoiy, till possession is given, 212. 

in death-illness, valid only to the extent of a third of deceased's 

estate, ib, 
conditions of 

that relate to the thing appropriated, 213. 

to the appropriator, 214. 

to the persons for whom it is made, ib, 

to the appropriation itself, 218. 



that vitiate it, 219. 



superintendence of, may be retained by the appropriator himself, 
214. 

superintendence of, belongs to the party for whom the appropria- 
tion is made, if no other superintendent has been appointed, ib, 

for objects of public utility, valid, 215. 

by a Mooslim for unlawful objects, not valid, ib, 

for the poor, how to be applied, ib, 

for neighbours, how to be applied, 216. 

not valid where the object is not properly defined, 217. 

for children, brethren, and kindred, comprehends all equally, t^. 

for one's self, not valid, 218. 

when for particular persons, possession of first sufficient, 219. 

tj^nsfer of property, effected by, 220. 

** in the way of <}od," how to be applied, ib, 

of a mwffidf or a mansion, does not cease though it should fiiU to 
decay, 221. 

lease of, cancelled by death of lessor, 222. 

ASSETS. 

how to ascertain an heir's portion of, 320. 

AUL. 

described as an increase of the divisor of shares, 397. 
practice of, unlawful, ib, 

BEQUEST. 

acceptance by legatee necessary, 229. 

of, may be partial, 230. 

heirs of legatee may aoc^t in the event of his death, ib, 

for sinful purposes, not valid, ib, 

may be revoked at any time by testator, 231. 

must be of something that can be lawfully possessed, 238. 

must not exceed a third of testator's estate, ib, 

among several bequests in excess of third, preference, how deter- 
mined, 212. 

testator's directions respecting, must be strictly followed, 233. 

for the performance of duties, some incumbent and others dis- 
cretionary, 234. 

of different portions, or of the same portion to different legatees, 
236. 

distinction between specific, to two persons, and a bequest to 
each of the two, Uf, 

of a third share undividedly entitles legatee to a third of every- 
thine, 236. 
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BJ&QV1L8T— continued. 

of a specdfic thing entitles him to the whole of it, if not in excess 

of a third of deceased's estate, ib. 
altogether uncertain, to be interpreted by the heirs, 288. 
when repugnant to another, last to be preferred, 240. 
of 2kf€etv4 or of fnture produce, valid, ih, 
to a foetos, case of varied according to sex, ih, 
osafractna^, valid, 241. 
requires two witnesses, 242. 

relating only to property may be established by one witness, ih» 
to heiis, valid, 244. 
to hostile infidels, invalid, ib, 
to slaves of others, invalid, ih. 

testator valid, \b. 

to a moohitvJb who has paid part of his ransom, 245. 

to an oom'irwulud^ how to be applied, %b, 

to several persons, to be equally divided, 246. 

to kindred, ih, 

to a foBtos valid, if bom alive, \h, 

to beggars, to be applied to those of testator's religion, 247. 

to nearest of kin, i^. 

does not lapse by death of legatee before testator, {(. 

of the like of a son's portion, 258. 

a daughter's portion when testator has no other 

heirs, ih, 
of a child's portion, 254. 
of tiie double of a child's portion, 255. 
to the poor, of property at different places, id. 
of a slave, means one that is unblemished, ih, 
of a mansion which falls down before testator's death, 256. 
joint, to an individual, and to the poor, ib, 

BLEMISHES. 

in man, 59. 

in woman, 60. 

marriage cannot be cancelled for any other, 60, 61. 

must have existed at the time of the contract, to be a ground for 

cancellation, 61. 
option to cancel must be exerdsed immediately on discovery of 

blemish, ih, 
cancellation on account of, not a divorce, ib, 
does not require intervention of judge 

except only in case of impotence, ib, 
in disputes regarding, how preference is to be determined, 62. 

BROTHER. 

included in the second class of heirs, 280, 326. 
when alone, takes the whole estate of deceased, ih, 
with other brothers shares equally, ib. 
with sisters, takes a double portion, ih, 
fuU, excludes half by father's side, 271. 

on failure of, half by father's side comes into his place, 280. 

half on the mother's side, his share, ib, 

with a sister on same side shares 

equally, 281. 

CHILD. 

paternity of, cut off by iuln, 14. 

under a semblance of right, 24, 93. 
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CRlLD—oofUHiued. 

paternity of, established, though mother married during idimtf 26. 
may be denied at any time before acknowledgment, 

164. 
paternity of, if bom in wedlock, cannot be rejected except l^ 

lidn, 92, ib, 
paternity of, bom of a femaleslave, may be rejected withontfiiifi, 92. 
not affiliated to her master 

withoat his acknowledgment, 166. 
Status of, as to freedom or slaveiy, 46. 
once acknowledged cannot be subsequently denied, 164. 
one of whose parents is a Mooilim, or a convert to the faith, in 

its infancy is a Moaslim^ 266. 
inclnded in the first class of heirs, 324. 
illegitimate has no parentage, except from mother in the case of 

lidn, 91, 167, 306. 
male, share doable that of a female, 276. 

CHILDREN. 

by wives, 90. 

by slaves, 92. 

begotten under a semblance of right, 93. 

suckling of, 94. 

custody of, 96. 

CONSANGQINITY. 

See Nutttbf and marriage ^dAiMM. 

CONVEBSION TO ISLAM, 

effect of, on marriage of kitabeei, 80. 

unbelievers other than Jtitabeet, ib, 

after ancestor's death, removes impediment to inheritance, 264. 
by a parent, effect of on religion of a child, 266. 

DAUGHTER. 

included in the first class of heirs, 324. 
share of one, 273, 276, 380. 

two or more, 273, 276, 378. 

is half that of a son, 276. 

is a residuary with a son, 384. 

DEATH-ILLNESS. 

gift in, valid only as to a third of donor's estate, 209. 

wukfin, valid only as to a third of grantor's estate, 212. 

acts in, that are not to take effect immediately, to be treated as 

legacies, 266. 
to take effect immed^tely, difference of opinion 

regarding, ib, 
diseases not usually considered dangerous, 267. 

- dubious, ib, 

- general rale regarding, ib, 

gratuitous acts in, take effect according to priority, ib, 

Muhahat in, ib, 

marriage by a man in, if not consummated, void, and does not 

found a title to inheritance in widow, 296, 340. 
divorce in, does not exclude widow from inheritance, ib,^ 341. 

DEBT. 

gift of, not valid except to debtor, 208. 
to debtor is a release, ib. 
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DBCBPTION. 



DISCOBD. 

when it appears between sponses, arbitrator to be iq)pointed, 88. 
in cases of, arbitrator may decide in absence of parties, 89. 
-^— — arbitrator's decision most be according to law, ih, 

DISCRETION. 

required to remove inhibition of minority, 4, fwte, 

female baring, may contract herself or another in marriage, 9. 

DIVORCE. 

See Repudiation. 

on death-bed, when given with an intention to injnre, 343. 

without intention to injure, i*. 

DOWER. 

anything lawful may be the subject of, 67. 

thUigs unlawful to MooiUms may be subject of, among zimmees, ib, 

amount of, dependent on will of parties, 68. 

of the SoannMt or Traditions, is 600 dirhems, ib, 

should be moderate, and any excess over amount of S^mniU Is 

abominable, 70. 
proper, how regulated, 71. 

Erivate and public assignment of, 70. 
usband responsible for, unblemished, ib. 

till paid, 73. 

wife may refuse herself to husband till it is paid, but not when 

the dower is deferred, 78. 
when none mentioned in the contract, and woman is divorced 

before coition, a present is due, 71. 
— , is divorced after coition, 

proper dower is due, ib. 
how present, and proper dower are regulated, ib. 
may be settled after marriage, ib. 
how to be fixed when left to be so settled, 73. 
ri^ht to, established by consummation, 74. 
wife entitled to half, if divorced before consummation, ib, 
exoneration of, by wife, 76. 
valid and invalid cases of, 80. 

not affected by unlawful stipulations in contract of marriage, 76. 
gift o^ by wife to her husband, 77. 
becomes property of the wife by the contract, ib. 
in disputes regarding, when husband's and when wife's word is 

to be preferred, 81. 

JSEZA. 

form, 147. 

conditions, 148. 

laws, id. 

conjugal intercourse within the time of, induces expiation, 149. 

of wife revocably repudiated, valid, 150. 

expiation in case of, ib, 

EMANCIPATION. 

effect of, on marriage of female slave, 48. 

. male slave, 49. 

of female slave may be the subject of dower, ib. 
Wula of, 296, 345. 
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EMANCIPATOR. 

is heir to his freedman» in default of other hein, 296, 846. 
failing him, his heirs inherit to freedman, 297, 354. 
conditions of his right to inherit, 847 et seq, 
and his heus inherit to children of freedman, 865. 

EQUALITY. 

in respect of Islam, a condition of mairiage, 84. 

JSnTum, apparently not reqiiired, id. 

free woman may many a slave, or an Arabian woman a Persian, ik. 
among wives should be observed by a husband in respect of main- 
tenance and general behaviour, 85. 

ESCHEAT. 

doctrine of, 801, 862. 

in the absence of the Imdm, belongs to the poor of the sect, 301, 
363. 

EUNUCHISM, 

a cause for the cancellation of marriage, 69. 

EXCLUSION FROM INHERITANCE, 
entire, 270, 863. 
partial, 271, 864. 

full kinsmen exclude those by &ther*s side only, 882, 364. 
proof of this rule, 884. 

those by mother's side only from right to 

residue, 336. 
proof of this rule, ib., 386. 
half -kinsmen by Other's side exclude those by mother's only firom 
right to residue, 336. 
proof of this rule, ib, 

EXECUTOR. 

must be sane, and a MooiUm^ 248. 

a slave cannot be appointed, nor a minor singly, ib. 

infidel may be, to another, 249. 

a woman may be i^pointeid, id. 

joint, cannot act singly, ib. 

exception, ib. 

may refuse to accept the office, 250. 

assistant may be appointed by judge to one who is incompetent, ib. 

may be removed by judge for fraud, ib. 

not responsible except for neglect, ib. 

may pay himself if a creditor, ib. 

caimot devolve his trust on another at death, ib. 

limited like an agent, and strictly confined to the bounds of his 

commission, 261. 
has no authority in marriage, 8. 
qualifications of, have reference to the time of his appointment, 

251. 

EXPIATION. 

several kinds of, 142. 
applicable to zihar. 

1. Emancipation of a slave, ib. 

■ conditions, 148. 



- 2. Fasting for two consecutive months, 144. 

- 8. Feeding the poor, 145. 



before intention to return to wife not sufficient, 146. 
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BXPUTION— <wi<<«t«jrf. 
applicable to eela. 
optional to emancipate a slave or feed the poor, 150. 

KXTBACTOR. 

is the smallest nnmber by which a share can be extracted without 

a fraction, 312. 
when it remains onchanged, 313. 
when and how it most be multiplied. Ih. et ieq, 

FATHER. 

included in the first class of heirs, 276, 324. 

when alone, takes the whole estate, ih, 

with the mother, has the residue, ib, 

with children, has a sixth, 276, 381. 

with one daughter, has a sixth, and participates in the return , 

277. 
upon failure of issue is a residuary, 383. 

FOSTERAGE. 

See Marriage. Prahibited, 

GIFT. 

definition of, 203. 

how constituted, %b. 

of debt, not valid except to debtor, ih, 

to debtor is a release, ib. 

not complete without possession by donee, 204. 

donor's permission necessary condition to possession of, ib, 

by parent to a child of a thing in parent's possession, complete by 

the mere contract, ib, 
of mooihddf valid, ib, 

to a blood relation cannot be revoked, 206. 
to a stranger may be revoked, ib, 
to a wife or husband may be revoked, ib, 

cannot be revoked if anything has been received in exchange, ib, 
to children and relatives proper and becoming, ib. 
retractation of, t^., note, 

transfer of property by, dates from taking possession, 207. 
sale by donor of thing given, not valid, ib. 
on retractation of, donor not entitled to compensation for defects, 

208. 
retractation of, barred by taking anything in exchange, ib, 
in death- illness, valid only to a third of donor's estate, 209. 

GRAND-PARENTS. 

included in the second class of heirs, 280. 

those on father's side take double of those on mother's, 281. 

among themselves, grandfather takes 

double of grandmother's portion, 282. 
those on the mother's side take half of those on father's, 281. 
among themselves take equally, 282. 

GREAT GRAND-PARENTS. 

inherit with brethren when there are no grand-parents, 282. 

GRAND UNCLES AND AUNTS. 

second series of third class of heirs, 331. 

succeed on failure of uncles and aunt49 and their descendants, ib, 

failing them, their children's children succeed, ib. 
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GREAT GRAND UNCLES AND AUNTS, 
third series of third class of heirs, 332. 
failing them, their children's children, ib, 

GREAT GREAT. GRAND UNCLES AND AUNTa 
fourth series of third class of heirs, 332. 
foiling them, their children's children, t^. 

GUARDIAN. 

infidel, has no authority in marriage, 10. 

none but a father or grandfather can appoint to a child, 232. 

mother cannot be or appoint, ib, 

cannot be appointed by a father to his son while his grandfather 

is alive, 251 . 
testamentaiy, 251. 

ffJEDAD. 

meaning of, 165. 

incumbent on a widow, ib, 

not incumbent on a repudiated woman, ib, 

HEIRS. 

by consanguinity, 261. 

three classes of, 276, 323. 

each class of, preferred to that which follows it, 323. 

first class, deceased's parents and his offspring, 324. 

proof of their right, 326. 
second class, grand-parents and brethren, 326. 

proof of their right, 327. 
third dass, uncles and aunts and their children, 328, 329. 

proof of their right, 330. 

second series of, grand-uncles, grand-aunts, and their 
children, 331. 

third series of, great-grand-uncles and aunts, &c., 332. 
by afiSnity. Sm Husband, Wife, 
by wula. See that head. 

H00B8. 

See Sookna. 

HUSBAND. 

responsible for wife's dower, 70. 
bound to maintain his wife, 83. 
when he has several wives, to divide his time equally 

between them, ib. 
when he has only one wife three nights are his own, two when 

he has two, and one when he has three, ib. 
allowed seven nights for consummation with a virgin, and three 

with a Hyyibaht 84. 
cannot visit any of his wives during the night of another, 86. 
inherits from a wife repudiated revocably if she die during the 

iddut, 294. 
marriage by, in death-illness, void, if not consummated, 295. 
share of, in deceased wife's estate, 273, 338. 
takes the residue of wife's estate, if she has no other heir than 

the Imdm, 262, 339. 
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IDDUT, 

marriage daring, onlawfal, 26» 171. 

no woman, except a widow, whose marriage has not heen consum- 
mated, obliged to keep, 160. 
of women subject to the courses, 161. 

not subject to the courses, 162. 

women past child-bearing not obliged to keep, ib. 

the longest possible, ih, 

marriage-after expiration of, void if woman should prove to have 

been pregnant at time of contract, 163. 
of pregnant women, ih. 
of widows, 164. 

of women enjoyed under asemblable contract, 165, 172. 
when to be observed by wife of missing person, 166. 
of a slave, 167, 168. 

woman repudiated revocably entitled to maintenance during, 169. 
widow not entitled to maintenance during, 171. 
from what time it is to run, 172. 
two idduts necessary in certain cases, 173. 

IMPOTENCE. 

a blemish for which marriage may be cancelled, 59. 
mode of establishing, 62. 

INFIDEL. 

cannot be executor to a Mooslim^ 249. 

may be executor to another infidel, ih» 

cannot inherit to a Mooslim, 264, 866. 

may inherit to another who has no Mooslim, heir, ib. 

though of a different persuasion, 368. 

INFIDELITY. 

described, 366. 

an impediment to marriage. See that head. 

inheritance, 263, 366. 

INHERITANCE. 

causes of, 261, 323. 

two, combining in one person, he inherits by both, 287. 

impediments to, 263, 366. 

exclusion from, 270, 363. 

by JVusub or consanguinity, 276, 323. 

by affinity, or of spouses to each other, 294, 338. 

by Wnla or patronage, 296, 346. 

of a foetus in the womb, 306. 

of missing persons, 307. 

of persons drowned together, 308. 

of fire- worshippers, 310. 

right of, not transferable, 354. 

three general rules of, 332. 

full relations exclude half by father's side, ib, 

mother's side from the residue, 336. 

A person having two relations to deceased receives a twofold 
portion, 336. 

INSANE PERSON. 

no regard paid to words of, 4. 

may be contracted in marriage by father, grandfather, or judge 

7,8. 
wife of, may be repudiated by guardian, 108. 
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INSANITY. 

a caaae for canoellatioii of marriage, 59. 

JUDGE. 

authority of, in marriage, 8. 

cancellation of marriage for a blemish does not require hb inter- 
vention, except in the case of impotence, 61. 

application to, by wife of misaing person, 165. 

may remove an execntor who has beoome profligate, 248. 

is guilty of mod, 250. 

is superintendent of estate of a deoeased person who has not 
appointed an executor, 251. 

KHOOLA. 

form of, 129. 

doubt whether it be a cancellation of marriage or a repud iation, ih, 
ransom for, may be anything that is lawful as dower, 130. 
valid, though entered into by a woman in her last illness, and 

for more than a third of her estate, 131. 
not valid, when left to husband's option, 132. 
ransom for may be paid by a female slave, t^. 
conditions of, on part of the husband, 133. 

— ^ . wife, ib. 

two witnesses necessary for, 134 

nullified by conditions inconsistent with the contract, ih, 

not lawful, if wife acts under compulsion, i(. 

when parties are on good tenns with each other, 135. 

cannot be revoked by husband till ransom is reclaimed by 

wife, ib, 
woman who has received, cannot be repudiated, ib, 
agent for, must not exceed the proper dower, id. 
in disputes regarding, how burden of proof is regulated, 136. 

LEGATES. 

must be in existence at the time of bequest, 244. 

LIAN, 

its pillars, 152. 

first pillar — causes, id. 

charge of adultery, ib, 

denial of wife's child, 153. 

second pillar — ^imprecating husband, 155. 

must be sane and adult, ib, 

may be a minor or slave, id. 

third pillar — imprecating wife, id. 

must be sane, adult, and neither 

deaf nor dumb, ih, 

" married by permanent contract, id. 



fourth pillar —form, 156. 

effects of, 157. 

not available after wife's death, 158. 

separation by, is a cancellation of marriage, not a repudiation, 157. 

MAINTENANCE. 

three grounds of, 97. 

of wives, ib. 

not affected by being on a journey, 98. 
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AmUT&SkSCE— continued. 
of wives, quantity of, 99. 
appendages to, 100. 



• arrears of, recoverable, ib. 

. debt due bj wife, may be set off against, 102. 



of relatives, ib, 

conditions of right to, 108. 

liability to, t*. 

arrears of not recoverable, ib. 

of slaves, 106. 

of beasts, ib. 

wife of missing person left without, may apply to judge, 165. 

woman repudiated revooably entitled to, during iddtUj 98, 169. 

irrevocably not entitled to, 98, 170. 

widow has no title to, during iddutt 171. 

even though pregnant, 99. 

MABRIAGE. 

Three kinds of, 1. 
Pervumentt ib. 

established by declaration and acceptance, ib. 

words appropriate to declaration, ib. 

to acceptance, 2. 

no deviation from the proper words allowed, 3. 

words by which it cannot be established, ih. 

declaration and acceptance must both be expressed in the past 
tense, 2 ; or one in the past when the other is in the impe- 
rative or future, ih. 

effect of acknowledgment in constituting, 6. 

laws of the contract, 4. 

no regard paid to the words of an infant or insane person, 

parties must be distinctly indicated, 6. 

option cannot be reserved except as to dower, ib. 

marriage cancelled by either party becoming slave of the 
other, 6, 88. 
who can contract. 

a discreet female may contract herself, 9. 

cannot be contracted without her con- 
sent, 7. 

-^— ^ consent of, how established, 9. 

• her word as to, preferred, 12. 



father and grandfather may contract a minor, and an 

adult, if insane, 7. 
master may contract his slave, 8. 
judge may contract an insane person, ib. 
executor has similar powers, ib. 
person inhibited for prodigality cannot contract without 

permission of judge, ih, 
contract entered into without authority remains in sus- 
pense till confirmed, 9. 
infidel guardian has no authority, 10. 
a mother has no power to contract her child in marriage, 
12. 
Prohibited, 

Causes of Prohibition, 13. 
1. consanguinity, ib. 

women prohibited to a man by reason of, ib, 
men prohibited to women by reason of, ib. 
established by marriage, or semblance of it, 14. 
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liAUBJAQ'B— continued. 

not established by tina or illicit interooiuie, ib. 
acknowledgment of, see yuiub, 
2, fosterage. 

conditions of oonstitation, 16. 
the milk must proceed from marriage, ih, 

be caused bj one man, 17. 

child most be suckled on same miUE, for fifteen times 

consecutively, 16. 
acts of suckling must be oonsecutiye and all within two 
years, 16. 
effects of. 
the suckling becomes the child of foster parents, 18. 

is prohibited to every child of theirs, ik. 

its natural father is prohibited to children 

of foster parents, ib, 
cancels existing marriage, id. 

cases in illustration of this effect, 18, 19, 20. 
declaration of by a man, 21. 

by a woman, ib, 

8. affinity. 

established by marriage, ib, 

effects of, when followed by coition, ib, 

not followed by ooition, 22. 

women who cannot be lawfully conjoined as the wives of 

one man, 23. 
how far established by zina^ ib, 

sexual intercourse under a sem- 
blance of right, 24. 

. sight or touch with desire, ib. 



cases of unlawful conjunction, ib, 

man already married to a free woman oannot marry a 

slave without her consent, 26. 
woman in her iddut cannot be lawfully married, 26. 
wife of one man cannot marry another, 27. 
4. completion of number, 27. 

no man allowed more than four wives by permanent con- 
tract, id. 
no limit to number by temporary, or bondage, 28. 
women repudiated three times cannot be re-mazried till 

married to another husband, ib, 
women repudiated nine times can never be re-married, ib, 
6. Li^, for which see that head. 
6. Infidelity. 

Mooilim cannot marry any but a Mtabeeah^ 29 ; nor any 

but a Moa$limah by permanent marriage, ib. 
Moo»limah cannot marry any but a Mooelim^ 30, 40. 
effect of conversion to Islam on marriage of Kitabeee^ 30. 

. — — of other unbelievers, ib, 

change of religion is cancellation of marriage, not a 
divorce, 33. 
connections which are considered abominable, 86. 
entered into by a thrice repudiated woman on condition of its 
being void after she has been legalized to her first husband, 
not valid, 36. 
Shiffhar marriage void, 37. 
Temporarv. 
established by declaration and acceptance, which must boUi be 
in the past tense, 39. 
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UXUUIAGE-' continue. 

words appropriate to its constitution, ib. 

wife most be a MoosUmak or Xitabeeak, 40. 

husband of a Mooslimah must be a Mooslim, ih. 

some dower must be specified, 41. 

some period must be fixed, otherwise the contract is permanent, 

42. 
no stipulation valid unless made at the time of contract, 43. 
stipulation as to particular times, and as to izl, lawful, ib. 
does not admit of repudiation, ib. 

confer any right of inheritance, 44, 344. 

iddut must be observed at expiration of term, ib. 

Servile. 

1. where the right is to the person of the female, 52. 

no limit to the number of wives by, ib. 

2. where the right is to the usufruct, 64. 

how the usufruct may be conferred, ib. 
doubt as to the nature of the right, 55. 
a iruHxlubburak and oom-i-wulud may be the subject of it, 

ib. 
right strictly limited to terms of the grant, 56. 
child of a woman duly legalized is free, ib. 

Of Female Slaves, see Slave. 

Cancellations of, see Blemishes, and Tudlees^ or Deception, 
unlawful, confers no right of inheritance, 373. 

children begotten under, and their parents, do not 

inherit to each other, except in case of error, ib. 

MINOR. 

no regard paid to words of, 4. 

whether male or female, may be contracted in marriage by a 

father or grandfather, 7. 
case of two minors being married, and one of them dying before 

puberty, 10. 
guardian to. See Guardian. 
See Puberty. 

MISSING PERSON. 

wife of, left without maintenance, may apply to judge, 165. 
course to be observed by judge with regard to, ib. 
wife of, after expiration of her iddut, may marry again, 166. 
property of, may be divided among his heirs when it may be 
reasonably presumed that he is dead, 269. 

MOOBARAT. 

how effected, 136. 

requires mutual aversion, ib. 

distinction between it and khoold, 137. 

MOOSLIM, 

cannot marry any but a kitabeeah, 29. 

Mooslimah by permanent contract, ib. 

appropriation by, in favour of an alien enemy, unlawful, 115. 

described, ib. 

may be heir to an infidel or apostate, and is preferred to infidel 

heir, 264, 366. 
no infidel or apostate can be heir to, ib. 
child of, is a MoosUm, 267. 

PART n. E E 
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M008LIMAH. 

cannot marry any bat a Mw>iliv%^ note, 30, 40. 

MOTHER. 

has no power to contract her child in marriage, 12. 

can neither be guardian, nor appoint one, to her child, 232. 

included in the first class of heirs, 261. 

her share, a third in child's estate, 273, 276, 324, 380. 

reduced to a sixth by brethren, 272, 366, 380. 

NUKSE. 

qualities of a proper, 17. 

NU8H00Z, or REBELLION, 
defined, 87. 

on first appearance of, wife may be admonished, xb, 
how to be treated when exhibited by husband, 88. 

NU8UB, OR CONSANGUINITY, 
how established, 14. 
illegitimate child has none, 14. 
a cause of Inheritance, 261. 
acknowledgment of, 289 et seq. 
testimony of two witnesses necessary to its establishment, 292. 

OOM'I'WULUD. 
described, 66. 

not enfranchised by mere death of her master, 67. 
enfranchised out of her child*s share in her master's estate, 49. 
reverts to state of absolute slavery if her child dies before her 

master, ib, 
cannot be sold so long as her child lives, 67. 
may be the subject of an usafructuaiy marriage, 66. 
has no share in her niaster's inheritance, 269. 

OPTION. 

described, note, p. 6. 

may be reserved as to dower, 6, 77. 

cannot be stipulated for in marriage, ib. 

of puberty, in what cases allowed, 10. 

of emancipation, 48. 

not allowed to male slave, 49. 

PARENTAGE. 

establishment of, 90. 

PARTITION. 

of time among wives incumbent on a husband, 83. 

does not extend to coition, 84. 

confined to night, ib. 

free woman entitled to twice the time of a slave, ib. 

right to, abates on a journey, 86. 

common to husband and wife, ib. 

a wife may give up her time to husband, or to a oo-wif e, with his 

consent, ib. 
infants or mad women not entitled to, 86. 

PARTNER. 

in joint property entitled to pre-emption, 176. 
in roads and rivulets has a right of pre-emption to lands through 
which they pass, 177. 
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PRE-EMPTION. 
See Shoofa, 

PtjBBRTY. 

the option of, 10. 

how established according to Sheeahs, note, 96. 

to Hanifites, ib, 

RELIGION. 

change of, a cancellation of marriage, 33. 

effect of, on wife's dower, ib, 

difference of, no impediment to inheritance among infidels, 266. 
sect of, difference in, no impediment to inheritance among 
Mooslims, ib. 

REPUDIATION. 

pillars of, four in number, 107. 
repudiator, first pillar, ih, 

conditions required in, i&., 108. 

may appoint an agent, 109. 

wife to repudiate herself, ib, 

repudiated, second pillar, ib. 

must be a wife by permanent contract, ib. 

not be in her courses or a nifat, 110. 

be a moogtubrat. 111. 

distinctly indicated, t&. 

provided with maintenance and residence if 

repudiated revocably, 163. 

form of, third pillar, 113. 

words specially required, ib, 

cannot be in writing, ib. 

words that are not suflScient, 114. 

must be entirely free from condition or description, 
116. 
presence of witnesses, fourth pillar, 117. 

one witness not sufficient, ib. 

testimony of women not sufficient, 118. 
different kinds of, ib. 
heretical kinds of, all void, ib. 
re^rular kinds of, three in number, ib. 
absolute or irrevocable, ib. 
revocable, 119. 
of the iddut, ib. 

power of, may be committed to an agent, 109. 
by a sick man, valid though abominable, 122. 

effects of, on mutual rights of inheritance, ib. 

revocation of, 126. 

for a ransom is absolute or irrevocable, 130. 

. revocable if ransom is reclaimed, 1 37. 



— if asked for and not given immediately is revo- 



cable, 130. 

RESIDENCE. 

See Sookna. 

RE8IDUAR1ES. 

who are, 377. 

some sharers are sometimes, 378. 

father, upon failure of issue, is a residuary, 383. 

daughters made, by a son, 384. 

sisters made, by brothers, 386. 

B E 2 
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all relatives by the fall blood, or on the father's side, are, when 

combined with those on the mother*8 only, 388. 
case of plurality of heirs, who are, 393. 
sharers with, are preferred to their full shares, ib. 

RETURN. 

sharers when alone take sorplus by virtue of right to, 262. 

no right of, to wife, ib. 

husband's right to, limited to case of there being no heir, but the 

Imam, ib, 
no right to, in asbd^t whilst a consanguineous heir exists, 400. 
maternal relations excluded from, by those of the full blood, or 

half on the father's side, 402. 

8AEEBA. 

a slave free suijuriSt 348. 

may constitute whom he pleases his heir, ib. 

Imdm his sole heir, if he has no one responsible for his offence,i(. 

SETTLEMENT. 

how the word is used, 214, fwte. 

on whom it may be made, ib. 

on children, brethren, and kindred, comprehends all eqnally, 217. 

when on several in succession, possession by the first is sufficient, 

219. 
when on children's children, those of sons and daughters share 

equally, 221. 
on children, applicable only to children of the loins, ib. 

SHARES. 

number of, and persons for whom they are appointed, 273, 378. 

detail of, and how allotted, 378, et seq. 

that do and do not combine with each other, 273, 382. 

computation of, 312. 

extractors or divisors of, ib. 

- — • when they remain unchanged, 313. 

and how they are to be multiplied, ib, et teqt 

when the estate is insufficient to meet them, how the deficiency 
is to be adjusted, 262, 316, 395. 

in excess of shares, surplus to be returned to 

consanguineous heirs, 317, 398. 

SHARERS. 

number of, and who they are, 378. 

when all the heirs are, and their shares exhaust the estate with- 
out a fraction, 395. 

and the estate falls short of their por- 
tions, ib. 

8H00FA. 

definition of, 175. 

established as to land, but not as to moveables, ib. 

trees and buildings subject to, when sold with the land, 176. 

immoveable property incapable of division, not subject to, ib. 

extends to a well and the adjoining ground, ib. 

fruit not subject to, though sold with the trees on which it grows, 

177. 
land, though divided off, subject to, by virtue of partnership in 

roads and rivulets, ib. 
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SffOOFA.— continued. 

property disposed of by sale, alone affected by, ib, 

in which there is more than two partners, not affected by 

it, 179. 
right to may be asserted on the conclusion of sale, 182. 

cannot be asserted partially, ib. 

not eartinguished by a necessary delay in asserting it, 183. 

by dissolution of sale, 184. 

cannot be enforced on sown land until the crop is gathered, 188. 
right of, hereditary, 190. 

extinguished by ikvfee selling his own share in the 

property, 191. 

- compounding it, 192. 



by delaying to claim it, without sufficient 

cause, after credible information of sale, 195. 

- when the price cannot be asoertalned, 196. 



devices by which it may be evaded, %b, 

disputes relative to, 198. 
8HUFEE. 

is every partner in joint property able to pay the price, ] 79. 

may lose his right by delay to claim it, %b. 

infidel cannot be, as against a believer, 180. 

MoosUm^ may be, as against a Mooslim or unbeliever, ib, 

father or grandfather selling minor's property may assert his own 
right as, ib. 

entitled to claim on conclusion of a sale, 182. 

must pay the full price, ib. 

not affected by any augmentation of the price, ib. 

does not benefit by any abatement of the price, 183. 

does not lose his right by a necessary delay in asserting it, ib. 

relinquishment on misinformation, 184, 

188. 

bound to use all proper diligence in preferring his claim, ib. 

not affected by sales or ot^er disposals of the property by pur- 
chaser, 185. 

must take the property at the full price, though it fall to decay 
before his demand, ib. 

entitled to any increase of the property which remains connected 
with it, 186. 

must pay the price before he can demand delivery from the pur- 
chaser, 188. 

after taking possession may return the property for a defect, 192. 

does not lose his right by guaranteeing the sale or acting as 
agent for either party, ib. 
SISTER. 

included in the second class of heirs, 280. 

share of, 273, 379. 

when alone, takes whole estate, 280. 

with brother, takes half his share, ib. 

half on father's side comes into place of full, ib. 

mother's side shares equally with brother, 281. 

SLAVE. 

may be contracted in marriage by master, 8. 

marriage of, without master's permission or subsequent assent, 
unlawful, 10, 45. 

partially emancipated, cannot be forced to marry, 11. 

may contract himself with master's permission, ib. 

marriage of, by a man already married to a free woman, unlaw- 
ful, 25. 
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SLAYE— continued, 

marriage of, to a free woman, lawfal, 34. 

female may be married by permanent or temporary contract, 45 

master of, entitled to her dower, ib, 

marriage of, may be cancelled by master's heirs, 47. 

by purchaser, 50. 

male, cannot be forced, or prevented to repudiate bis wife, 52. 

married female, prohibited to her master till separated from her 
husband, 53. 

purification of, ib., note. 

female must be purified after every purchase or other acquisi- 
tion, 53. 

child of female, duly legalized, is free, 56. 

female, who has borne a child to her master becomes an oam-i' 
wtUiid^ 57. 

repudiated by her husband, but emancipated during iddut^ en- 
titled to inherit, 123. 

emancipated for zihar must be a Jfooir^m, free from defects, 142. 

entire property of emancipator, 

143. 

iddiU and purification of female, 167. 

purification of, when necessary, must be observed in all cases of 
acquisition, 168. 

may be the subject of shoo/a according to some doctors, 1 76. 

excluded from inheritance, 267. 

child of, if free, not debarrred from inheriting, ib, 

when sole heir, is to be purchased out of the estate, and eman- 
cipated, 268. 

to be ransomed out of property left by his or her children, ib, 

SON. 

included in the first class of heirs, 324. 
when alone, takes the whole estate, 276. 
two or more sons share equally, ib, 
with a daughter, takes double her share, ib, 
with one or both parents takes the residue, ib, 

800KNA AND H00B8. 

requires declai'ation and acceptance with possession, 226. 

words by which it is constituted, ib. 

rendered obligatory by donee's possession, ib. 

cannot be revoked, 227. 

a slave or house may be devoted in this way, ib. 

house or mutfjid may be devoted in this way, ib. 

after expiration of term, property belongs to the devoter, ib. 
8UDUKAH, OR ALMS. 

requires declaration and acceptance with possession, 224. 

cannot be revoked, ib. 

bestowed on descendants of Hashem, ib, 

may be bestowed by a Mooslim on a zimmee, ib, 

should be given privately, 225. 

TESTATOR. 

must be sane, free, and not less than ten years old, 232. 

suicide, when will by, valid, ib. 

directions of, must be strictly followed, 234. 

TUDBEER. 

described, note p. 55. 

cancelled by the assignment of a slave as dower, 76. 

like a legacy, may be lawfully revoked, Tiote, 79. 



Digitized by VjOOQ IC 



mDEx. 423 

TUDLEES, OR DECEPTION. 

as to freedom of husband or wife, gives the party deceived a right 

to cancel marriage, 63. 
as to wife's virginity, affords no ground for cancellation, 66. 
case of two men having the wives of each other brought to them 
on the night of marriage, ih, 

UNCLES AND AUNTS. 

are the third class of heirs, 285, 328. 

each of them excludes the children of others, as well as their 

own, 329. 
exception to this rale, ih. 

restricted to single case, 286, 331. 

paternal — among them a male has double the portion of a female, 
285. 

■ combined with maternal, former have two-thirds, and 
latter one-third, 286. 
maternal — among them all share alike without distinction of 

sex, 285. 
on failure of, their children and children's children succeed, 328. 

VESTED INTERESTS. 

described, 318 et teq, 

VIRGIN. 

assent of, to marriage, may be inferred from silence, 9. 
WIDOW. 

always bound to observe iddut^ 160. 
iddut of, 164. 

hedadt or mourning, incumbent on, 165. 
has no right to maintenance during the iddutt 171. 
share of, in husband's estate. See Wife. 
WIFE. 

no man can have more than four wives by permanent contract, 27. 
no limit to number of* wives by temporary contract, or by right 

of property, 28. 
may refuse herself to her husband till dower is paid, 70. 
repudiated three times unlawful to repudiator till married to 

another husband, 120. 

nine times, forever unlawful to repudiator, 119. 

revocably, inherits to her husband if he die during 

the iddut, 294. 
gift by, to husband may be retracted, 206. 
— to, by husband may be retracted, ib. 
share of, in deceased husband's estate, 273, 294, 338, 381. 
who has no child does not share in land left by her husband, 

295. 
has no right to residue of her husband's estate, 262, 339. 
term not properly applicable to woman contracted in mootd, 344. 
WILL. 

definition of, 229. 

by a suicide, when valid, 232. 

requires two witnesses for its establishment, 242. 

excluding children from their share in deceased's estate, invalid, 

238. 
relating to emancipation of slaves, 245. 
for other matters relating to, see Bequest. 

WITLA, OR PATRONAGE. 

a cause of inheritance, 296, 323. 
is of three kinds, 296, 345. 
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WULA, OB VATROHl AGE— continued, 
of emancipation, ib. 

conditions of, 947 et teq, 

of responsibility for offences, 301. 360. 

conditions of, 360 et seq. 

of Inuimut, 301, 362. 

no right of inheritance founded on, except on failure of blood- 
relations, 346. 
case of reciprocal, 347. 
title to saccession by, not transferable, 354. 
shifting of, 365 et teq. 

ZIHAR. 

form, 138. 
conditions. 

of the sihar itself, 139. 

of the moazahir^ or husband pronouncing it, ib, 

of the moozahvrah, or wife the subject of it, ib. 

effects, 140. 

prohibition of conjugal intercourse till expiation is made, 140. 

expiation, see that head. 

not evaded by repudiation and revocation, 140. 

alternative of, in case of inability, 141. 

ZIMMEE. 

having more than four wives, must, on conversion to ItHam^ be 

separated from the excess, 31. 
has a right of choice in that case, ib. 
may exercise his right of choice after death of one of them, ib. 

ZIMMEEAB. 

what restraints may be imposed on, by a Mooilim husband, 33. 
iddui of, 168. 

ZIA'A. 

effect of, in establishing affinity, 23. 
parties guilty of, may intermarry, 27. 
previous to marriage, no ground for cancellation, 35. 
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Abik 143 

Abneeut. . . . note 176 

AdU 248 

Ahl-beit 246 

Ahleeut 123 

Ak&r 197 

Akilas 351 

Akrub 247 

Alat 296 

Ameen 250 

Areeat 54 

An 175 

Arzeen .... note ib, 
Asheerah .... 246 

Asmat 166 

Asabah 253 

Ateent 208 

Athna-asheriat . . . 216 

Awl 274 

Awleeah . . . note 6 
Awseeah .... 248 
Ayessah . . . .54 

Ayn .... note 203 

BAin 118 

BeyA 4 

Beyt 68 

Biddut 118 

Buheemab . . . note 104 
Bnttaree . . . .190 

Dar 68 

Deeat 354 



Deeat 234 

Deyn 203 

Durk 184 

Eedan 237 

Eela 147 

Eeman 34 

Ekalat .... note 113 

Fajbrah 56 

Fasik 248 

Firasb 155 

Foorooz .... 378 

Fukeer 247 

Fureezat . • • . 274 
Furz 261 

Habis 227 

H4il .... note 110 

Hajib 262 

Hala .... note 110 

Heba 4 

Hebbat 203 

Hedad . ... 165 

Hillal 162 

Hizanat . . . .94 

Hoobs 226 

Hudd 46 

Hubusu .... noU 227 

Hnjj 98 

Huluf 157 

Hurbee 134 

Husban 241 

F F 
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Hosun .... note 2 
Hon 239 

Umax 227 

Ibahat 54 

Ifzao 60 

Ihram .... note 27 

Ijaroh 4 

Ikbaz .... note 204 

ImAm 47 

Im&mut 261 

In 116 

Inin 59 

Injeel 216 

Irish 234 

Iskan 226 

Ismat .... note 113 

Isteelad 57 

Istibra .... Tiote 111 
Izl 43 

Jeeran 246 

Joozam 60 

Joozz ..... 237 
Jub 60 

Kafir 10 

Khali 133 

Kharijee . . . .42 

Khoola 129 

Kbooms 301 

Kiblah 215 

Kismat 83 

Kist 239 

Kitabee .... note 29 
Kitabeeah . . . , ib, 

Kitabat 169 

Koora 161 

Koorbut . . . .144 

Koor 258 

Kowm 246 

Kows 241 

al Nnshab . . , ib. 

al Nuhl . . . . ift. 

Kubeer .... note 8 
Kubeerah .... ib. 
Kubz .... note 203 

Kulalut 262 

Kum . . , . . 60 
Kusum ..... 157 



Eayyim . 


. 219 


Li4n 


. •. 29 




. 157 


Mai . . . 


. note 277 


Mooftmor 


. 227 


Moo^tuddah . 


. 36 


Moobarat 


. 136 


Moodd . 


. 145 


Moodabbir . 


. 269 


Moodabbnr . 


. ib. 


Moodubborah 


. note 56 


Moohrim 


note 27 


Moohsonnah • 


. 162 


Mookatab 


. 244 


Mookatnbah . 


. 133 


Mookatnbat . 


note 269 


Mookhalif 


. 35 


Mookhtollah , 


. 133 


Moola . . • . 


. . 148 


MooUin. 


. 155 


Mool^unah . 


. a. 


Moolee . • , . 


. 148 


Moolee-al-mowlah . 


. 297 


Moomin . 


. 35 


Moomineen . • 


. 216 


Moorahik . 


. 143 


Moosa-bihi • 


. . 233 


laho 


. 244 


Moosee . ^ 


. 232 


MoQsh^ . . 


, 204 


MooBkin 


. 227 


Mooslim 


. 216 


Mooslimah 


. 40 


Moostubxat . 


. Ill 


Moostuwladah 


. 143 


Moostuzif 


. 35 


Moota . 


. 2 


Mootubaytin . 


. 314 


Mootndakhil . 


. ib. 


Mootullik 


. 107 


Mootallokah . 


. 109 


Mootnmathil , 


. 314 


Mootawafik , 


. ib. 


Moowujjnl . 


. 78 


Moozahir 


. 139 


Moozakarah . 


. ib. 


Moozarubnt . 


note 181 


Mowkoof 


. 213 


Mowkoofalehi . . 


. 214 
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Mowroos 

Muh&bat 

Muhr . 

Mnhr-al-soom] 

Mnbr-i-misl « 

Mnhr-i-mitbl 

Mnhollah 

Mujboob 

Mujoosee 

Mujooseeah 

Mnsakin 

Musalih. 

Mashhid 

Musjid . 

Muskin . 

Muslnhat 

Nashlzah 
Nasib . 
Nazir . 
Ni^ . 
Nikah . 
Nikah-al-D4iii 
Nuhlut . 
Nufuk^t 
Nufukut 
Noshooz 
Nuseeb . 
Nusob . 

Ood 

Oom-i-wolod 
Oomr . 
Oomra . 

Bizaa . 
Bookba . 
Booshd . 
Bodd . 
Roj^lee . 
Bojat . 
Botok . 

Sbeeah . 
Shei . 
Hhekak . 
Shighar . 
Bhoofa . 
Shofee . 
Bhuk . 
Shoreek. 


lOt 




. 267 
. 256 
. 67 
. 68 

note 69 
. ib. 
. 221 
. 148 
. 810 
. 17 

note 175 
. 215 
. 217 
. 186 

note 175 

note 215 

. 86 

. 243 

. 219 

. 110 

. 1 

. ib. 

note 203 

noU 97 

. ift. 

. . 87 

. 239 

. 13 

. 237 

. note 55 

. 226 

. ib. 

noU 94 
. 226 

noU 4 
. 262 
. 118 
. 126 
. 61 

. 216 
. 238 
. 88 
. 37 
. 175 
. 179 
. 88 
twU 175 



Siham . 






noU 317 


Siyyebah 






note 7 


Sookna . 






. 226 


Sooonot . 






. 68 


Subee . 






. 4 


Sobeel . 






noU 211 


Sobeelallahi 






. 221 


Sobob . 






. 261 


Sodak . 






. 35 


Sodokat. 






. 211 


Sodokah 






. 224 


Sofkot . 






. 177 


Sogheer . 






noU 7 


Sogheerah 






. ih. 


Soheeh . 






note 2 


Sohom . 






. 237 


Sokono . 






note 226 


Taaseeb. 






. 274 


Tabeer . 






note 186 


Tahir . 






note 115 


Talik 






. 116 


Thoyyibah 






7 


Toohr . 






note 110 


Towreet. 






. 216 


Todakhool 






. 173 


Todbeer. 






. 56 


Todlees . 






. 63 


Tofweez. 






. 70 


Tofweez-al-Booza 




. ib. 


Tiifweez-al-Mohr 




. ib. 


Tohleel . 




. 56 


Tokiil . 






. 129 


TokoUoos 






. note 270 


Tolak . 






. 33 


TolakBain 






. 118 


Tolak Bidaut 






. ib. 


Tolak-ool-Iddut 




. 119 


Tnnak-oos-Soonnut 




. 118 


Tulak Bujaee . 




. ib. 


Tumkeen 






. 97 


Tumleek 






. 4 


Tomuttooa 






. 3 


Tozweej . 






. 2 


Un. 






. 116 


Urj . 






. 60 


Ushbuho 






. 109 


Usubah . 






. 229 


Usubdt . 






. ib. 
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Wakif . 


. 214 


Zahir . 


. 128 


Wilayut . 


. note 231 


ZftTTi'i b*il dnzk 


. -. 192 


Woojooh-ool-birr , 


. note 216 


Zanee . 


. 22 


Wookoof 


. 211 


Zaneeah. • 


. 40 


Wukf . 


. ib. 




. 138 


Wula . 


. 261 


Zimmee . 


. 30 


Wulee . 


. note 6 


Zimmeeah . 


. 17 


Walad-ooz-zina 


. 306 


Zij2a 


. 17 


Wusaya . 


. lUfte 229 


Ziraa 


. 246 


Wusiyyut 


. id. 


Zo&£an . 


. 266 


Wusee . 


. noU 248 


Zodf-i-zoftf . 


. ib. 






Zoo furz. 


. 262 


YaiBsah. 


. HI 


Zowjeent 


. 261 


Yumeen. 


. 160 


Zavee kurabut 


. 246 



THE END. 
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